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Docket Number 570-B 


The Warner & Swasey Company, 
Petitioner on Review, 


v. 

"War Contracts Price Adjustment Board 

and 

Maurice Hibsch, Edwin H. Barkley, John R. Paull, 
H. C. Maull, Jr., George P. Luce and Norman L. Burton, 
Members Thereof, and the United States. 
Respondents on Review, 


Appearance : 

For Petitioner: Luther Day, Esq., Roger P. Brennan, 

Esq., Sturgis Warner, Esq., George H. Rudolph, Esq. 

For Respondent: Frederick N. Curley, Esq. 

Docket Entries 

1946 

Aug. 14—Petition received and filed. Petitioner notified. 
Fee paid. 

Aug. 14—Request for hearing at Cleveland, Ohio filed by 
petitioner. 8/16/46 Granted. 

Aug 16—Copy of petition served on respondent. 

Oct 7—Entry of appearance of Roger P. Brennan, as 

counsel filed. 

Oct 15—Answer filed by respondent. 

Oct 22—Copy of answer served on petitioner, Cleveland, 
Ohio. 

1949 

Feb 28—Hearing set April 25,1949, Cleveland, Ohio. 

Apr 6—Motion for continuance filed by petitioner. 4/7/49 

Granted. 
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July 28—Stipulation of facts filed. 

Aug 8—Agreed motion to place case on reserve calendar 

filed. 8/9/49 Granted. 

1950 

Nov 10—Motion for entry of an order determining exces¬ 
sive profits filed by respondent. 

Nov 14—Hearing set December 6,1950, Washington, D. C. 
on respondent’s motion. 

Nov 20—Entry of appearance of Sturgis Warner as coun¬ 
sel filed. 

Nov 20—Statement and representation of petitioner in 
connection with respondent’s motion for entry of 
an order determining excessive profits filed by 
petitioner, with statement of service thereon. 

Nov 20—Petitioner’s memorandum in respect of respond¬ 
ent’s motion for entry of an order determining 
excessive profits, filed by petitioner, with state¬ 
ment of service thereon. 

Dec 6—Hearing had before Judge Kern on respondent’s 

motion to remove from reserve calendar and re¬ 
spondent’s motion for order determining exces¬ 
sive profits, respondent’s motion to remove from 
reserve calendar granted. Respondent’s motion 
for order determining excessive profits denied. 

Dec 6—Order: that respondent’s motion to remove from 

reserve calendar is granted and respondent’s mo¬ 
tion for order determining excessive profits is 
denied, entered. 

2 

1951 

Jan 3—Transcript of hearing 12/6/50 filed. 

June 20—Motion that proceeding be set for hearing June 
28, 1951 at Washington, D. C. filed by petitioner. 
5/21/51 Granted. 

June 21—Hearings set June 25, 1951, Washington, D. C. 
merits. 
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28—Hearing before Judge LeMire on merits. Oral 
motion of parties to consolidate dockets 570-R 
and 622-R for bearing granted. Written motion 
of petitioner for addition or substitution of tbe 
United States as respondent in docket 570-R mo¬ 
tion granted. Appearance of George H. Rudolph 
as counsel and supplemental stipulation of facts 
with attached exhibits in both cases filed. No 
briefs, parties have already submitted memoran¬ 
dum briefs and reply on them. 

Aug 1—Stipulation to correct official report, filed. 

1952 

Jan 16—Memorandum opinion rendered. LeMire, Judge. 
Decision will issue in accordance herewith. 

Jan 16—Decision entered. LeMire, Judge. Division 5. 

Feb 15—Petition for review by U. S. Court of Appeals for 
the District of Columbia with assignments of 
error filed by taxpayer. 

Feb 18—Proof of service filed. 

” 29—Designation of record filed by petitioner. 

” 29—Statement of points, filed. 

” 29—Affidavit of service of designation of record and 

statement of points, filed. 

Mar 10—Motion for extension of 10 days to file counter 
designation of record, filed by respondent — 
Granted. 

Mar 17—Counter designation of record on appeal filed by 
General Counsel. 

” 19—Motion for extension of 50 days to file and docket 

record on appeal, filed by taxpayer. 

Mar 19—Order: enlarging time to May 15,1952 to prepare 
and transmit the record, entered. 3/21/52 Copy 
served. 
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1 Docket Number 622-R 


The Warner & Swasey Company, 
Petitioner on Review, 


v. 

Reconstruction Finance Corporation, 
Respondent on Review. 


Appearance : 

For Petitioner: Luther Day, Esq., Roger P. Brennan, 
Esq., Sturgis Warner, Esq., George H. Rudolph, Esq. 

For Respondent: Frederick N. Curley, Esq. 

Docket Entries 


1946 

Nov 21—Petition received and filed. Petitioner notified. 
Fee paid. 

” 21—Request for Circuit hearing in Cleveland, Ohio 

filed by petitioner. 

” 22—Copy of petition served on respondent. 

Dec 26—Motion for extension of time to March 7, 1947 
to move and to March 22, 1947 to answer filed 
by respondent. 12/26/46 Granted. 

1949 

Mar 7—Motion for extension of time to April 6, 1947 

to move and to April 21, 1947 to answer filed by 
respondent. 3/7/47 Granted. 

Mar 21—Amendment to petition filed by petitioner. 
3/24/47 Copy served. 

Apr 3—Motion to dismiss petition, as amended, as to 

each and every party named as respondent except 
Respondent Board of Directors, Reconstruction 
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Finance Corporation, for lack of jurisdiction, and 
also motion to correct caption filed by respondent. 

Apr 8—Hearing set 4/30/47, Washington, D. C. on re¬ 

spondent’s motion. 

Apr 28—Order that the above proceeding is stricken from 
the calendar of 4/30/47 and set for hearing on 
the calendar of May 7, 1947 entered. 4/29/47 
Copy served. 

May 7—Hearing had before Judge Turner on respond¬ 

ent’s motion to dismiss and to correct caption. 
Ordered C.A.V.—Judge Turner. Mr. Warner 
granted permission to present this proceeding. 
Appearance of Sturgis Warner pending. Memo¬ 
randum to be filed within 10 days. 

May 16—Memorandum filed by petitioner. 5/19/49 Copy 
served. 

” 19—Transcript of hearing 5/7/47 filed. 

Aug 18—Order that the motion is granted and that as to 
all respondent’s except the Board of Directors, 
Reconstruction Finance Corporation the proceed¬ 
ing is dismissed. Further Order that the caption 
of this proceeding shall be styled. The Warner 
& Swasey Company v. Board of Directors, Recon¬ 
struction Finance Corporation, Respondent, en¬ 
tered. 

Sept 4—Answer filed by respondent. 

” 9—Copy of answer served on petitioner, Cleveland, 

Ohio. 

Nov 13—Petition for review by U. S. Court of Appeals for 
the District of Columbia with assignments of 
error filed by petitioner. 

Nov 14—Notice of filing petition for review sent to Peyton 
Ford, Assistant Attorney General and Frederick 
N. Curley, Attorney. Service acknowledged by 
Herbert C. Bergson, Acting Assistant Attorney 
General 11/14/47. 
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1947 

Nov 
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25—Praecipe for record filed by taxpayer with affi¬ 
davit of service thereon. 

Dec 18—Transcript of recording sur Petition for Review 
sent to Clerk, U. S. Circuit Court of Appeals, 
Washington, D. C. 

1948 

July 20—Mandate from District Court of Appeals re¬ 
manded to The Tax Court with instructions to 
dismiss the proceedings as to all respondent’s 
except the Reconstruction Finance Corporation 
filed. 

July 26—Order—that the proceedings are dismissed as to 
all respondent’s except the Reconstruction Fi¬ 
nance Corporation—further order caption is 
amended to read “The Warner Swasey Company 
v. Reconstruction Finance Corporation, entered. 
7/26/48 Copy served on respondent. 

1949 

Feb 28—Hearing set April 25,1949, Cleveland, Ohio. 

Apr 6—Motion for continuance filed by petitioner. 4/7/49 

Granted. 

July 28—Stipulation of facts filed (2). 

Aug 8—Agreed motion to place case on reserve calendar 

filed. 8/9/49 Granted. 

1950 

Nov 10—Motion for entry of an order determining exces¬ 
sive profits filed by respondent. 

Nov 14—Hearing set December 6,1950, Washington, D. C. 
on respondent’s motion. 

Nov 20—Statement and representation of petitioner in 
connection with respondent’s motion for entry 
of an order determining excessive profits, with 
statement of service. 
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Nov 20—Petitioner’s memorandum in respect of respond¬ 
ent’s motion for entry of an order determining 
excessive profits, filed by petitioner, with state¬ 
ment of service thereon. 

Dec 6—Hearing had before Judge Karn on respondent’s 

motion to remove from reserve calender, re¬ 
spondent’s motion for order determining exces¬ 
sive profits, respondent’s motion to remove from 
reserve calendar, granted. Respondent’s motion 
for order determining excessive profits denied. 

Dec 6—Order: that respondent’s motion to remove pro¬ 

ceedings from reserve calendar is granted and 
respondent’s motion for an order determining the 
amounts of excessive profits is denied, entered. 
12/8/50 Copy served. 

1951 

Jan 3—Transcript of hearing 12/6/50 filed. 

June 20—Motion that proceedings be set for hearing June 
28,1951 at Washington, D. C. filed by petitioner. 
5/21/51 Granted. 

June 21—Hearing set June 28,1951, Washington, D. C. on 
merits. 

” 28—Hearing had before Judge LeMire on merits, 

oral motion of parties to consolidate dockets 
570-R and 622-R. Motion granted. Appearance 
of George H. Rudolph as counsel and supple¬ 
mented stipulation of facts with exhibits filed. 
No briefs, parties have already submitted memor¬ 
andum briefs and reply on them. 

3 

1951 

July 9—Transcript of hearing 6/28/51 filed. 

Aug 1—Stipulation to change official report filed. 
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1952 

Jan 16—Memorandum opinion rendered. LeMire, Judge. 
Decision will issue in accordance herewith. 

Jan 16—Decision entered. LeMire, Judge. Division 5. 

Feb 15—Petition for review by U. S. Court of Appeals for 
the District of Columbia with assignments of 
error filed by taxpayer. 

Feb 18—Proof of service filed. 

” 29—Designation of record filed by petitioner. 

” 29—Statement of points filed. 

” 29—Affidavit of service of designation of record and 

statement of points filed. 

Mar 10—Motion for extension of 10 days to file a counter 
designation of record, filed by respondent. 
Granted. 

Mar 17—Counter designation of record on appeal filed by 
General Counsel. 

Mar 19—Motion for extension of 50 days to file and docket 
record on appeal filed by petitioner. 

Mar 19—Order: enlarging time to May 15,1952 to prepare 
and transmit the record. 3/31/52 Copy served! 
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5 (Filed Aug. 14, 1946) 

TAX COURT OF THE UNITED STATES 

Docket No. 570-R 


The Warner & Swasey Company, 
Petitioner, 


Y. 

War Contracts Price Adjustment Board 

and 


Maurice Hirsch, Edwin H. Barney, John R. Pauli,, 
H. C. Maull, Jr., George P. Luce and Norman L. 
Burton, Members Thereof, 

Respondents. 


Petition 

The Warner & Swasey Company for its petition herein, 
respectfully alleges: 


I. Jurisdiction 

1. Petitioner is a corporation duly organized and existing 
under the laws of the State of Ohio with its principal office 
and place of business located at 5701 Carnegie Avenue, 
Cleveland, Ohio. 

2. Respondent War Contracts Price Adjustment Board is 
a governmental agency or body created by Section 701 of 
the Revenue Act of 1943 (Public 235, 78th Congress) and 
is charged with the duty of administering— 

Section 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942 (Public 528, 77th Congress), 
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approved April 28, 1942, 56 Stat. 226, 245, as amended 
by 

6 Section 801 of the Revenue Act of 1942 (Public 
753, 77tli Congress), approved October 21, 1942, 

56 Stat. 798, 982, as further amended by 

Section 1 of the Military Appropriation Act, 1944 
(Public 108, 78th Congress), approved July 1, 1943, 57 
Stat. 347, 348, as further amended by 
Public 149, 78th Congress, approved July 14, 1943, 

57 Stat. 564, as further amended by 

Section 701(b) of the Revenue Act of 1943 (Public 
235, 78th Congress), enacted February 25, 1944, 58 
Stat. 78 and as further amended by 
Public 104, 79th Congress, approved June 30, 1945, 
59 Stat. 294, 

said statute and amendments thereto being hereinafter re¬ 
ferred to as the “Renegotiation Act” (50 USCA 1191). 
Each of the individual respondents is a member of the War 
Contracts Price Adjustment Board and together they con¬ 
stitute the entire membership thereof. Petitioner is in¬ 
formed and believes, and therefore avers, that said 
individual respondents are residents of Washington, D. C. 

3. The RFC Price Adjustment Board is an agency to 
which the War Contracts Price Adjustment Board has pur¬ 
ported to delegate certain of its claimed authority under 
the Renegotiation Act. By letter dated February 14, 1945, 
the RFC Price Adjustment Board advised Petitioner that 
the War Contracts Price Adjustment Board had determined 
that renegotiation proceedings under the Renegotiation 
Act for Petitioner’s fiscal year ended December 31, 1943 
(hereinafter called the “fiscal year”) should be conducted 
initially by the RFC Price Adjustment Board. Petitioner 
supplied the RFC Price Adjustment Board with informa¬ 
tion required by the Renegotiation Act and a con- 
7 ference was held between representatives of Peti¬ 
tioner and of the RFC Price Adjustment Board 
relating to such renegotiation proceedings. On January 
30, 1946 the RFC Price Adjustment Board entered a uni¬ 
lateral order determining that Petitioner derived $6,500,000 
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of excessive profits from contracts with the Departments 
and subcontracts for the fiscal year. By letter dated Janu¬ 
ary 30, 1946 the RFC Price Adjustment Board gave Peti¬ 
tioner notice of such unilateral order. A copy of said order 
and of said notice is apended hereto as Exhibit A. Under 
date of February 27, 1946 Petitioner, pursuant to Subsec¬ 
tion (c) (1) of the Renegotiation Act and Paragraph 524.2 
of the Renegotiation Regulations promulgated thereunder, 
requested the RFC Price Adjustment Board to furnish 
Petitioner a statement of the facts used as a basis for such 
determination and of the reasons for such determination. 
A copy of such request is appended hereto as Exhibit B. 
Under date of April 25, 1946, the RFC Price Adjustment 
Board transmitted to Petitioner a statement purporting to 
give some of the facts and reasons for its determination. 
A copy of such statement is appended hereto as Exhibit C. 
On March 27,1946 Petitioner filed with the War Contracts 
Price Adjustment Board a request for review of the afore¬ 
said unilateral order of the RFC Price Adjustment Board. 
A copy of said request is appended hereto as Exhibit D. 
By letter dated May 28, 1946, the War Contracts Price 
Adjustment Board (a) notified Petitioner that, no review 
having been initiated by the Board either at Petitioner’s 
request or on the Board’s own motion, of the aforesaid 
unilateral order of the RFC Price Adjustment Board, said 
order was “deemed the determination of the War 
8 Contracts Price Adjustment Board,” (b) demanded 
payment of $6,500,000 less the tax credit, if any, 
pursuant to Section 3806 of the Internal Revenue Code, 
and (c) stated that interest would accrue at the rate of 6% 
per annum from and after June 12, 1946 on any amount 
due under said order and unpaid. A copy of said letter 
is appended hereto as Exhibit E. 

4. Petitioner is aggrieved by the aforesaid determination 
and order of the War Contracts Price Adjustment Board; 
and this petition is filed under and pursuant to Subsection 
(e) 1 of the Renegotiation Act. 
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II. Amount In Controversy 

5. The amount of excessive profits determined by the 
War Contracts Price Adjustment Board (hereinafter called 
the “Board”) is $6,500,000 before application of the tax 
credit pursuant to Section 3806 of the Internal Revenue 
Code. Petitioner has been informed by the Board that the 
amount of said tax credit is $5,415,217.57. The unilateral 
determination of the Board was for the fiscal year ended 
December 31, 1943. The entire amount of said determina¬ 
tion, to wit, $6,500,000, is in controversy. Said determina¬ 
tion was not made on the basis of a specific contract or 
specific contracts. 

III. Assignments of Error. 

6. The determination of excessive profits, set forth in 
said determination and order of the Board, is based upon 
the following errors: 

(a) The Renegotiation Act to the extent that it pur¬ 
ports to confer authority to renegotiate any of 
Petitioner’s contracts or subcontracts for 
9 the fiscal year is violative of the Constitu¬ 
tion of the United States and void in that— 

(i) It is beyond any power delegated to the United 
States and is therefore violative of the Tenth 
Amendment to the Constitution of the United 
States; 

(ii) It constitutes an invalid delegation of legis¬ 
lative power to the Board and to the Tax 
Court of the United States in violation of 
Article I, Sections 1 and 8 of the Constitution 
of the United States in that it does not pro¬ 
vide adequate standards for the determina¬ 
tion of excessive profits; 

(iii) It takes property without due process of law 
for public use without just compensation in 
violation of the Fifth Amendment to the Con¬ 
stitution of the United States; 
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(iv) It forbids full recourse to the courts of the 
United States in violation of Article III, Sec¬ 
tions 1 and 2 of the Constitution of the United 
States. 

(b) The Renegotiation Act as construed and applied 
retrospectively to Petitioner by the Board is un¬ 
constitutional and void in the following respects: 

(i) As construed to authorize the renegotiation 
of contracts of Petitioner with Defense Plant 
Corporation which were made, fully per¬ 
formed by the parties and completely paid 
for prior to July 1, 1943, the date of the 
amendment which first purported to make 
contracts with Defense Plant Corporation 
renegotiable; 

(ii) As construed to authorize the renegotiation 
of Petitioner’s contracts with Defense Plant 

Corporation which were made and in 
10 effect, but not completed before July 1, 
1943; and 

(iii) As construed to authorize the renegotiation 
of Petitioner’s contracts and subcontracts 
which were made and in effect prior to April 
28, 1942, the date of the enactment of the 
Renegotiation Act. 

As so construed and applied said Act and the 
Board’s action under its purported authority there¬ 
under deprive Petitioner of its property without 
due process of law, take Petitioner’s private prop¬ 
erty for public use without just compensation in 
violation of the Fifth Amendment to the Constitu¬ 
tion, constitute a delegation of judicial power to the 
Board and to the Tax Court of the United States 
otherwise than as duly ordained and established in¬ 
ferior courts in violation of Article III, Section 1 
of the Constitution, operate to repudiate the debts 
and obligations of the United States in violation 
of Section 4 of the Fourteenth Amendment to the 
Constitution, and deny Petitioner the right to trial 
by jury in violation of the Seventh Amendment to 
the Constitution. 
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(c) As construed and applied by the Board to the Peti¬ 
tioner, the Renegotiation Act takes Petitioner’s 
property without due process of law and takes 
Petitioner’s private property for public use with¬ 
out just compensation in violation of the Fifth 
Amendment of the Constitution of the United 
States, in that the amount determined by the Board 
as Petitioner’s excessive profits is arbitrary and 
unreasonable. 

(d) As construed and applied by the Board to Peti¬ 
tioner, the Renegotiation Act is in violation of the 
Fifth Amendment to the Constitution of the United 

States in that it does not provide for a legal 
11 hearing after notice and with the right to 
cross examine witnesses; in that it does not 
provide for a fair hearing because the executive 
agencies designated to act, directly or indirectly, 
made the contracts involved with the Petitioner 
and therefore could not be unprejudiced; in that 
the Board did not make an adequate finding of facts 
upon which its determination was based; and in that 
the Board considered data “obtained from govern¬ 
mental or other reliable sources” without disclos¬ 
ing to Petitioner the source and character of such 
data and without affording Petitioner an oppor¬ 
tunity to cross examine with respect thereto or to 
rebut the same. 

(e) The Board erred in determining that Petitioner 
derived $6,500,000 of excessive profits from con¬ 
tracts with the Departments and subcontracts 
thereunder for the fiscal year, whereas Petitioner 
realized no excessive profits from such contracts 
and subcontracts, or, if it did realize any excessive 
profits for such contracts and subcontracts, such 
excessive profits were substantially less than 
$6,500,000. 

(f) The Board erred in treating as subject to rene¬ 
gotiation— 

(i) $13,280,029 received by Petitioner pursuant 
to sales under contracts with Defense Plant 
Corporation which were made, fully perform¬ 
ed by both parties, and completely paid for 
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prior to July 1, 1943, the date of the amend¬ 
ment to the Renegotiation Act which first 
purported to make contracts with Defense 
Plant Corporation subject to renegotiation. 

(ii) $5,235,215 received by Petitioner pursuant to 

sales to Defense Plant Corporation 
12 under contracts made but not fully per¬ 
formed nor paid for prior to July 1, 
1943, the date of the amendment to the Re¬ 
negotiation Act which first purported to make 
Defense Plant Corporation contracts subject 
to renegotiation, and 

(iii) $2,806,486 of sales pursuant to contracts made 
prior to April 28, 1942, the date of the enact¬ 
ment of the Renegotiation Act. 

(g) The Board erred in failing, neglecting and refus¬ 
ing to give proper consideration— 

(i) To the fact that the principal products manu¬ 
factured and sold by Petitioner during the 
fiscal year, namely, turret lathes, are useful 
and usable for many years beyond the end of 
war production; 

(ii) To the fact that the unprecedented production 
and sale by Petitioner of turret lathes during 
the war period will seriously impair or de¬ 
stroy Petitioner’s market for such products 
for many years; 

(iii) To the fact that Petitioner will be expected 
without further compensation and at substan¬ 
tial expense to it to furnish production engi¬ 
neering services for many years to the own¬ 
ers of turret lathes purchased from Petitioner 
during the fiscal year; and 

(iv) To the fact that Petitioner’s reserve for Con¬ 
tingencies and Post War Adjustments in the 
amount of $2,500,000 was reasonable in 
amount and fairly chargeable to its sales 
during the fiscal year. 

(h) The Board erred in failing, neglecting and refus¬ 
ing to give proper consideration to the following 
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factors in arriving at its determination— 

13 (i) The efficiency of Petitioner with par¬ 

ticular regard to its quantity and qual¬ 
ity of production, reduction of cost and 
economy in the use of materials, facilities and 
manpower; 

(ii) The reasonableness of Petitioner’s costs and 
profits, with particular regard to volume of 
production, normal pre-war earnings and 
comparison of war and peacetime products; 

(iii) The amount and source of public and private 
capital employed by Petitioner and Petition¬ 
er’s worth; 

(iv) The extent of the risk assumed by Petitioner, 
including that incident to reasonable pricing 
policies and the loss or saturation of Petition¬ 
er’s normal expected market for its products 
as a result of its tremendous increase in pro¬ 
duction during the fiscal year; 

(v) The nature and extent of Petitioner’s con¬ 
tribution to the war effort, including inven¬ 
tive and developmental contributions and its 
cooperation with the Government and other 
contractors in supplying technical assistance; 

(vi) The character of Petitioner’s business, in¬ 
cluding complexity of manufacturing tech¬ 
nique, character and extent of subcontracting, 
and rate of turnover; and 

(vii) Other factors consideration of which the pub¬ 
lic interest and fair and equitable dealing 
required. 

(j) The Board erred in attempting to confiscate a sub¬ 
stantial portion of the capital of Petitioner, under 
the guise of recapturing through renegotiation 
alleged excessive profits. 

(k) The Board erred in fixing interest at the rate of 

6% per annum from and after June 12, 1946 

14 on the net amount alleged to be owing by 
Petitioner as a result of the Board’s de¬ 
termination. 
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IV. Facts 

7. The facts upon which Petitioner relies as the basis of 
this proceeding are as follows: 

(a) Petitioner’s books are kept on an accrual basis. The 
amount accrued by Petitioner for the fiscal year, represent¬ 
ing its total net sales, was $50,969,974. Based upon the 
methods of segregating such sales for the purpose of rene¬ 
gotiation proceedings in accordance with the Renegotiation 
Regulations promulgated by the Board, Petitioner’s sales, 
costs incurred with respect thereto, and profit derived there- 


from for the fiscal year 

were as follows: 




Costs 

Operating 


Amount 

Exclusive 

Profit Before 

Business 

of 

of Taxes 

Federal Taxes 


Sales 

and Reserves 

and Reserves 

(A) Sales which under no inter¬ 
pretation of the Renegotiation 
Act are subject to renegotiation 

$ 7,026,029 

$ 4,689,336 

$ 2,336,693 

(B) Sales which are subject to 




renegotiation unless the Rene¬ 
gotiation Act is wholly invalid 
(C) Sales made pursuant to 
contracts with Defense Plant 

22,622,215 

17,473,068 

5,149,147 

Corporation which contracts 
were made, completed and fully 

paid before July 1, 1943- 

(D) Sales pursuant to contracts 
with Defense Plant Corporation 
which contracts were made but 

13,280,029 

8,655,431 

4,624,598 

not completed before July 1, 
1943 . 

5,235,215 

3,412,537 

1,822,678 


(E) Sales pursuant to contracts 
and subcontracts which were 
made prior to April 28, 1942 
but not completed until during 


the fiscal year ................_ 2,806,486 1,953,618 852,868 

Total $50,969,974 $36,183,990 $14,785,984 


15 Petitioner accrued on its books for the fiscal year a 
reserve for Contingencies and Post-War Adjustments 
in the amount of $2,500,000, which was reasonable in amount 
and fairly attributable to Petitioner’s business for the fiscal 
year. Neither this reserve nor Petitioner’s Federal taxes 
for the fiscal year in the amount of $11,996,000 are included 
in the above cost figures. Petitioner’s net profits for the 
fiscal year after deduction of the amount of this reserve and 
of its Federal taxes was $1,696,270. 
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(b) In its unilateral determination the Board treated 
$7,026,029 of Petitioner’s sales for the fiscal year (i.e., the 
sales set out in Subdivision A of paragraph 7 (a) above) 
as not subject to renegotiation, and treated $43,943,945 of 
Petitioner’s sales for the fiscal year (i.e. the sales set out 
in Subdivisions B, C, D and E of Paragraph 7 (a) above) 
as subject to renegotiation. In its unilateral determination 
as explained by its statement of reasons (Exhibit C) the 
Board allocated $4,604,318 of Petitioner’s costs to the 
$7,026,029 of Petitioner’s sales which were treated as not 
subject to renegotiation, and allocated $31,579,672 of Peti¬ 
tioner’s costs to the $43,943,945 of Petitioner’s sales which 
were treated by the Board as subject to renegotiation. 
Such allogation of costs was based upon an allocation sub¬ 
mitted to the Board by Petitioner. Subsequent to the date 
of the Board’s unilateral determination Petitioner discov¬ 
ered that its allocation of costs was incorrect because of 
the use of a mistaken ratio in computing its conversion costs 
(i.e. the cost of producing items other than machine tools 
and parts and equipment therefor). Such incorrect allo¬ 
cation resulted in an $85,018 understatement of the costs 

allocable to the $7,026,029 of sales treated by the 
16 Board as not subject to renegotiation and an $85,018 

overstatement of the costs allocable to the $43,493,945 
of sales treated by the Board as subject to renegotiation. 
Promptly upon the discovery of this mistake in allocation 
Petitioner called the mistake to the attention of the Board, 
and the Board took the position that it had no jurisdiction 
over the matter. The allocation of costs set out in Para¬ 
graph 7 (a) above reflects the corrected figures, and in said 
allocation all of Petitioner’s conversion costs (i.e. the cost 
of producing items other than machine tools and parts and 
equipment therefor) are allocated to the sales set out in 
Subdivision B. 

(c) During the fiscal year Petitioner was engaged in the 
manufacture and sale of turret lathes and parts and equip¬ 
ment therefor which business it and its predecessors have 
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conducted for more than 65 years. Turret lathes manufac¬ 
tured by Petitioner are highly complex machine tools used 
for a wide variety of cutting and machining operations 
requiring precision work. They have a useful life of be¬ 
tween 15 and 25 years and can be used for work completely 
different from that for which they were originally bought. 

(d) For more than 30 years Petitioner and its predeces¬ 
sor have, as an integral part of their business, furnished 
to manufacturers production engineering services which 
involved technical studies and advice relating to turning, 
machining and cutting problems and the design and ar¬ 
rangement of tooling in connection with manufacturing 
operations. These production engineering services are fur¬ 
nished without cost not only before a turret lathe is sold, 
but continue without cost to the owner of the turret lathe 
after it has been sold and so long as it is used regardless 

of the date of original installation. Petitioner’s cus- 
17 tomers expect this service, and in the nature of Peti¬ 
tioner’s business it must be furnished. 

(e) Because of the long life and versatility of Petitioner’s 
turret lathes its business is highly cyclical in nature. Rela¬ 
tively short periods of prosperity are regularly followed by 
extended periods of depression. Turret lathes are pro¬ 
ducer’s goods and a demand for them usually arises only 
when there is a substantial increase in the demand for 
manufactured goods. During periods of normal manufac¬ 
turing volume there is little demand for additional turret 
lathes; and, because of the long life and versatility of Peti¬ 
tioner’s turret lathes, there is a well established second¬ 
hand market which competes with the sale of new turret 
lathes. Thus during relatively short periods of prosperity 
Petitioner’s market for new turret lathes is saturated and 
largely destroyed for a long period, usually until the com¬ 
mencement of the next major business boom. Nevertheless 
Petitioner from the nature of its business must continue to 
render production engineering services and to maintain its 
own productive facilities and organization for the manu- 
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facture of the few turret lathes for which there is a de¬ 
mand. During the short periods of high production Peti¬ 
tioner must realize profits sufficient to sustain it through the 
ensuing period of low production. 

(f) A sound, well developed and progressive machine 
tool industry is essential not only to the economy but also 
to the defense of the United States. Machine tools are the 
primary tools in industrial production. Consequently be¬ 
fore there can be any real increase in production of war 
materials in a national emergency, additional machine tools 
must be built. 

18 (g) For the period between 1919 and 1943 Peti¬ 

tioner sold the following number of turret lathes: 


Year 

Number of 
Turret Lathes 

1919 

2,344 

1920 

2,297 

1921 

181 

1922 

737 

1923 

842 

1924 

505 

1925 

1,057 

1926 

922 

1927 

695 

1928 

992 

1929 

1,503 

1930 

637 

1931 

231 

1932 

55 

1933 

175 

1934 

305 

1935 

593 

1936 

1,186 

1937 

1,722 

1938 

1,007 

1939 

1,575 

1940 

2,840 

1941 

5,457 

1942 

7,315 

1943 

6,307 
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During the period covered by the foregoing table Petitioner 
sold approximately 50% of all American turret lathes manu¬ 
factured. Petitioner had seven major competitors in the 
manufacture of turret lathes prior to the war. The number 
of competitors was substantially increased during the war. 

(h) As the table set out in Paragraph 7 (g) shows, Peti¬ 
tioner manufactured more turret lathes between 1940 

19 and 1943 than it manufactured in the preceding 21 
years. This substantial increase in production was 
at the instance of the various procurement agencies of the 
United States Government and in aid of war production. 
Because of the long life and versatility of the turret lathes 
manufactured by it, Petitioner by its expanded production 
during the war perod has substantially destroyed its market 
for turret lathes for a number of years. 

(i) Petitioner’s production during the war of turret 
lathes which it would normally have produced over a num¬ 
ber of years has resulted in its profits being taxed at an 
extraordinary high rate, whereas it could normally have 
expected to earn this profit during a period of relatively 
lower taxes. 

(j) The effect of the saturation or destruction of Peti¬ 
tioner’s post-war market by its intensified war production 
was given wholly inadequate consideration by the Board. 
Profits which are reasonable for war producers who were 
manufacturing items which have little or no effect on their 
normal post-war business are wholly inadequate for a pro¬ 
ducer which has during and for war production sold out its 
post-war market. 

(k) Petitioner set aside during the fiscal year a reserve 
for Contingencies and Post-War Adjustments in the amount 
of $2,500,000 to provide for a part of the adjustments it 
will have to make and of the costs it will have to incur 
during the post-war period as a direct result of its produc¬ 
tion of turret lathes during the fiscal year. The Board re¬ 
fused to consider this reserve or any part of it as a charge 
in determining Petitioner’s profit for the fiscal year. 
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(l) Even during the fiscal year the tremendous over¬ 
supply of turret lathes commenced to be apparent; 

20 and $8,046,000 of orders of Petitioner for turret 
lathes and accessories were terminated. Petitioner’s 

high rate of production of turret lathes achieved during 
the early part of the fiscal year necessarily declined in the 
latter months of the years and some of its productive facili¬ 
ties were used in making subcontract items of war materiel 
requiring an unusual degree of precision work, such as 
clutch assemblies for aircraft superchargers, power drives 
for 40 mm. anti-aircraft guns and mechanical and struc¬ 
tural elements of radar equipment. Petitioner’s sales of 
these items of w r ar materiel during the fiscal year amounted 
to $1,419,369. hese sales are included in the sales set out 
in Subdivision (B) of Paragraph 7 (a) above. 

(m) During the fiscal year Petitioner operated its busi¬ 
ness efficiently. It reached its all time high in production, 
shipping 745 turret lathes in May, 1943, as against a monthly 
average of 609 turret lathes for 1942. Petitioner had an 
extraordinary record in meeting scheduled deliveries. Of 
the total 6307 turret lathes shipped by Petitioner in 1943, 
6212 -were shipped on time; and of the remaining 95 Peti¬ 
tioner was responsible for a delay in the shipment of only 
35, representing approximately Y 2 of 1% of the total ship¬ 
ments. The same high quality of production which has en¬ 
abled Petitioner for more than 25 years before the fiscal 
year to sell approximately 50% of the American turret 
lathes was continued during the fiscal year. Although there 
is little opportunity to reduce the amount of materials used 
in manufacturing turret lathes, Petitioner to save critical 
materials substituted a number of items of less critical 
material during the fiscal year. Petitioner also maintained 

such a close control over inventories that upon can- 

21 cellation during 1942 and 1943 of orders for approxi¬ 
mately $22,000,000 of turret lathes it was necessary 

for Petitioner to make inventory cancellation claims total¬ 
ling only $7700. 
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(n) Petitioner’s costs and profits for the fiscal year were 
reasonable. Its prices were the same as those in effect in 
January 1941. Despite the increase in labor and some ma¬ 
terial costs, Petitioner’s total costs were kept down. Peti¬ 
tioner’s earnings during the so-called base period, 1936- 
1939, furnish an inadequate basis for the determination of 
reasonable earnings of Petitioner during the fiscal year. 
During each succeeding year between 1935 and 1943 (except 
for 1938) Petitioner made a substantial increase in both 
production and production capacity as a result of a pro¬ 
gram of plant expansion. From 1936 to 1940, inclusive, 
Petitioner invested $3,583,848 in new land, buildings, ma¬ 
chinery and equipment, and from 1941 to 1943, inclusive, 
Petitioner invested $2,101,754 in additional facilities. Peti¬ 
tioner’s average capacity for the production of turret lathes 
was increased from 152 per month in 1936 to 375 per month 
in 1940. Despite the inadequacy of the so-called base pe¬ 
riod as a measure of reasonable profits for Petitioner 
during the fiscal year, the Board in its unilateral determina¬ 
tion purported to fix for Petitioner a lower margin of profit 
than it made during the so-called base period. For the 
so-called base period Petitioner’s margin of operating 
profits before taxes was as follows: for 1936, 25.25% of 
sales; for 1937, 32.6%; for 1938, 17%; for 1939, 23.9%. In 
its unilateral determination the Board purported to reduce 
Petitioner’s margin of profit for business determined by 
the Board to be renegotiable to 15.66% of sales (or, after 
judgment to reflect the corrected allocation of costs, to 
15.89% of sales). 

22 (o) The capital employed by Petitioner in its busi¬ 

ness was very largely its own. At the beginning of 
the fiscal year Petitioner had assets having a book value 
of $32,340,065, and a net worth of $10,700,346. In addition 
it had a very substantial asset which cannot be reflected 
in its balance sheet, to wit: the long experienc of its engi¬ 
neering staff in rendering technical services to customers 
and potential customers, and the confidence in such services 
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engendered by past performance. To a very large extent 
Petitioner was engaged in selling not merely products but 
increased production, as set out in Paragraph 7 (d). Dur¬ 
ing the fiscal year Petitioner held under lease from Defense 
Plant Corporation additional facilities having a book value 
of $2,533,693, which, however, contributed relatively little 
to the profit of Petitioner during the fiscal year. During the 
fiscal year Petitioner had on hand an average monthly 
balance of $2,158,900, representing 30% advances from 
Defense Plant Corporation on pool orders for lathes and 
accessories. No part of this amount was used as current 
working capital. It was all impounded and held to be 
repaid as shipments were made against firm orders of 
contractors engaged in war production. The balance re¬ 
maining on hand at the close of the fiscal year was only 
$222,500. 

(p) The risks assumed by Petitioner in its war produc¬ 
tion during the fiscal year were tremendous. The turret 
lathes sold by it during a year of high taxes would be used 
for only a short portion of their useful life for war produc¬ 
tion and would then be used for a long period of normal 
peacetime production, thus reducing greatly the possibility 
of additional sales of turret lathes by Petitioner for many 
years. 

23 (q) Throughout the period of war production 

Petitioner made real and substantial contributions 
to the war effort. Despite the great risk involved it ex¬ 
panded its production facilities for war production 
throughout the investment of its own funds at a much 
earlier date than not only most of American industry, but 
also at a much earlier date than most manufacturers of 
turret lathes and related machine tools. Its engineering 
service was of great value to many producers (some of 
■whom bought none or only a few of Petitioner’s turret 
lathes). It released key employees and executives for 
particular governmental undertakings and surveys, and at 
all times cooperated thoroughly with government procure- 
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ment agencies and war producers in supplying technical 
data and assistance. 

(r) The turret lathe manufactured by Petitioner is a 
complex precision tool designed for the performance of 
precision operations. In the production of turret lathes 
a high degree of skill is required not only in the manufac¬ 
ture of parts, but in the assembly operation. Petitioner 
has pioneered in the improvement of production technique. 
Long experience has shown, however, that a turret lathe 
cannot safely be produced on a production line basis if 
quality performance is to be maintained. Except for cast¬ 
ings which Petitioner purchased, its operations were sub¬ 
stantially integrated from the raw material stock to the 
completed lathe and accessories. Petitioner subcontracted 
such work as would relieve its facilities for more complex 
and important work. The amount of w T ork subcontracted 
by Petitioner during the fiscal year aggregated $2,332,050. 
Petitioner’s rate of turnover was as large as the nature of 
its business would permit. 

24 (s) Some of the turret lathes sold by Petitioner 

to Defense Plant Corporation and the various pro¬ 
curement agencies of the Government during the fiscal 
year were leased by the purchasers at rental prices based 
on Petitioner’s sales price and were subsequently sold at 
prices which together with the rentals would exceed Peti¬ 
tioner’s sales price if Petitioner were compelled through 
renegotiation to reduce its price retroactively. 

(t) The Board and its agents and delegates were all 
appointed, directly or indirectly, by the several procure¬ 
ment agencies of the United States Government which 
agencies made a number of the contracts with Petitioner 
which were the subject of the renegotiation proceedings; 
and the Board and its agents and delegates were therefore 
purporting to renegotiate contracts which such procurement 
agencies had directly or indirectly made with Petitioner. 

(u) The renegotiation proceedings conducted in respect 
of Petitioner by the Board and its agents and delegates 
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did not constitute a fair and legal hearing in that the 
Board considered data “obtained from governmental or 
other reliable sources” without giving Petitioner an oppor¬ 
tunity to rebut or explain the same or to cross examine 
with respect thereto. 

(v) The Board did not make any adequate finding of 
facts upon which its determination of excessive profits was 
based, nor did it in response to Petitioner’s request furnish 
Petitioner with a complete statement of the facts used as 
a basis for its determination of excessive profits and of 
its reasons for such determination. 

25 (w) In its notice to Petitioner dated May 28, 1946 

(Exhibit E to this Petition) the Board purported, 
without any lawful authority so to do, to require Petitioner 
to pay interest at the rate of 6% per annum from and after 
June 12,1946, on any amount due on such order and unpaid. 

V. Prayer. 

Wherefore Petitioner prays that this Court may hear 
this proceeding and: 

(a) Determine that there is no valid and constitutional 
authority for the renegotiation of any of Peti¬ 
tioner’s contracts or subcontracts for the fiscal 
year ended December 31, 1943! or if this relief be 
denied 

(b) Determine that there is no valid authority for the 
renegotiation of Petitioner’s contracts or subcon¬ 
tracts (i) with Defense Plant Corporation 'which 
were made, completed and completely paid before 
July 1, 1943, (ii) wfith Defense Plant Corporation 
which were made but not completed before July 
1, 1943, and (iii) made and in effect prior to April 
28, 1942; and 

(c) Redetermine Petitioner’s liability for excessive 
profits under the Renegotiation Act for the fiscal 
year ended December 31, 1943, and (i) determine 
that Petitioner realized no excessive profits for 
said year, or (ii) if it determines that Petitioner 
realized excessive profits, determine that such ex- 
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cessive profits were in an amount substantially 
less than $6,500,000, and that no interest is due or 
payable on any such excessive profits; and 
26 (d) Grant to Petitioner such other and fur¬ 

ther relief as it may be entitled to have. 

Luther Day, 

Roger P. Brennan, 

1759 Union Commerce Building, 
Cleveland, Ohio, 

Attorneys for Petitioner. 


Jones, Day, Cockley & Reavis, 
1759 Union Commerce Building, 
Cleveland, Ohio 
Of Counsel. 


State of Ohio, 

Cuyahoga County, ss. 

L. D. McDonald being duly sworn, says that he is Vice 
President of The Warner & Swasey Company, Petitioner 
herein; that he is duly authorized by Petitioner to verify 
the foregoing Petition; that he has read the foregoing 
Petition and is familiar with the statements contained 
therein; and that the statements contained therein are true, 
except those stated to be upon information and belief, and 
that those he believes to be true. 

L. D. McDonald 

Sworn to and subscribed before me, a Notary Public, in 
and for said county and state, this 12th day of August, 1946. 

s/ R. S. Frownfelter, 
Notary Public. 

My Commission Expires Mar. 7, 1949 
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Exhibit A 

27 

RFC PRICE ADJUSTMENT BOARD 
Washington 25, D. C. 

VIA REGISTERED MAIL 

NOTICE OF ORDER UNDER DELEGATED AUTHORITY TO 

RFC Price Adjustment Board determining ex¬ 
cessive profits 


January 30,1946 


The Warner & Swasey Company 
The Warner & Swasey Sales Company 
5701 Carnegie Avenue 
Cleveland 3, Ohio 

Gentleman: 

You are hereby notified by registered mail that pursuant 
to renegotiation under the Renegotiation Act, and in ac¬ 
cordance with authority delegated by the War Contracts 
Price Adjustment Board, the RFC Price Adjustment Board 
acting in its behalf, issued and entered an order on January 
30, 1946, determining that of your profits derived from con¬ 
tracts with the Departments and subcontracts for your fiscal 
year ended December 31, 1943, Six Million Five Hundred 
Thousand Dollars ($6,500,000) represents excessive profits 
which should be eliminated. A copy of such order is en¬ 
closed herewith. 

As provided in the Renegotiation Act such order may, in 
the discretion of the War Contracts Price Adjustment 
Board, be reviewed by such Board upon your request or 
upon its own motion, but unless such review shall have been 
initiated within the time prescribed by the Renegotiation 
Act, such order shall be deemed the determination of the 
War Contracts Price Adjustment Board. When and if such 
order becomes the determination of the War Contracts 



29 


Price Adjustment Board, you will be notified thereof 
28 by the Secretary of such Board by registered mail. 

Very truly yours, 

RFC Price Adjustment Board 
B y: s/ Harvey J. Gunderson 
Vice Chairman 

Acting on behalf of the War Con¬ 
tracts Price Adjustment Board 
created by the Renegotiation Act, 
under due delegations of authority 
made pursuant to subsection (d) 
(4) of the Renegotiation Act. 

Enclosure 

ORDER UNDER DELEGATED AUTHORITY TO RFC 
PRICE ADJUSTMENT BOARD DETERMINING EX¬ 
CESSIVE PROFITS 

Pursuant to authority duly delegated by the War Con¬ 
tracts Price Adjustment Board, a consolidated renegotia¬ 
tion proceeding wae duly commenced with The Warner & 
Swasey Company and The Warner & Swasey Sales Com¬ 
pany, its subsidiary corporation (said corporations being 
sometimes hereinafter collectively called “Contractor”), 
with respect to the aggregate of the amounts received or 
accrued by Contractor under contracts with the Depart¬ 
ments and subcontracts as defined in the Renegotiation Act 
(such contracts and subcontracts being hereinafter collec¬ 
tively referred to as “said contracts with the Departments 
and subcontracts”) for Contractor’s fiscal year ended De¬ 
cember 31,1943 (hereinafter called “said fiscal year”). 

In connection with such renegotiation proceeding, a con¬ 
ference was held with Contractor at or in connection with 
which there were submitted by Contractor and obtained 
from governmental or other reliable sources certain finan¬ 
cial, operating and other data relating to Contrac- 
29 tor’s business and Contractor’s consolidated profits 
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derived from said contracts with the Departments 
and subcontracts during said fiscal year. At and in con¬ 
nection with such conference Contractor has been afforded 
full opportunity to submit such additional information and 
to present such contentions as Contractor deemed material 
to a determination of excessive profits within the meaning 
of the Renegotiation Act. 

In determining the excessive profits heneinafter deter¬ 
mined, due consideration has been given to all such financial, 
operating and other data and information so furnished or 
obtained, to each of the contentions so presented, and to all 
of the factors referred to in subsection (a) (4) (A) of the 
Renegotiation Act. 

As a result of such renegotiation it is hereby determined 
that Six Million Five Hundred Thousand Dollars ($6,500,- 
000) represents the portion of Contractor’s profits derived 
from said contracts with the Departments and subcontracts 
for said fiscal year, which is excessive within the meaning 
of the Renegotiation Act. The entire amount of such ex¬ 
cessive profits was realized by and is allocated to The 
Warner & Swasey Company, and no part thereof was 
realized by or is hereby allocated to The Warner & Swasey 
Sales Company. After proper adjustment bn account of 
taxes (other than Federal taxes) measured by income which 
are attributable to that portion of Contractor’s profits de¬ 
rived from said Contracts with the Departments and sub¬ 
contracts for said fiscal year which is not excessive, it is 
hereby determined that the amount of excessive profits of 
Contractor for said fiscal year which should be eliminated 
is Six Million Five Hundred Thousand Dollars ($6,500,000). 
Such amount so to be eliminated is hereby allocated in its 
entirety to The Warner & Swasey Company. 

This order will be deemed the determination of the 
War Contracts Price Adjustment Board upon the conditions 
prescribed in subsection (d) (5) of the Renegotiation Act. 

If, and as soon as, this order shall be deemed the 
30 determination of the War Contracts Price Adjust- 
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ment Board, pursuant to subsection (d) (5) of the 
Renegotiation Act, the RFC Price Adjustment Board (or 
such official or officials or member or members or employee 
or employees of such Board to whom the power, function 
and duty of exercising such authority and carrying out such 
direction may be or have been delegated or successively 
redelegated) is hereby authorized and directed to take such 
action (including the authorization and direction of any 
other Secretary or Secretaries to take such action) as is 
provided by the Renegotiation Act and as it or he deems 
appropriate to eliminate such excessive profits to be elimi¬ 
nated. 

In connection with the payment or discharge by any 
means of such excessive profits to be eliminated, the Re¬ 
negotiation Act provides that Contractor shall be allowed 
the applicable credit, if any, for Federal income and excess 
profits taxes as provided in Section 3806 of the Internal 
Revenue Code. 

Dated, 

Issued and Entered on 
January 30,1946 

RFC Price Adjustment Board 
B y: s/ Harvey J. Gunderson 
Vice Chairman 

Acting on behalf of the War Con¬ 
tracts Price Adjustment Board 
created by the Renegotiation Act, 
under due delegations of authority 
made pursuant to subsection (d) 
(4) of the Renegotiation Act. 
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Exhibit B 


February 27,1946 

RFC Price Adjustment Board 
Washington 25, D. C. 

Gentlemen: Attention: Mr. Harvey J. Gunderson 

Vice President 

We have received a notice dated January 30, 1946, of an 
order of the RFC Price Adjustment Board determining that 
of our profits derived from contracts with the Department, 
and subcontracts, for our fiscal year ended December 31, 
1943, $6,500,000 represents excessive profits which should 
be eliminated. 

Pursuant to Section (e) (1) of the Renegotiation Act and 
Paragraph 524.2 of the Renegotiation Regulations, we 
hereby request that there be furnished to us a statutory 
statement of such determination, of the facts used as a 
basis therefor, and of the reasons for such determination. 

Very truly yours, 

The Warner & Swasey Company 
By L. D. McDonald 
Vice President 


LDMcDonald :HH 
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Exhibit C 

32 RFC PRICE ADJUSTMENT BOARD 

Washington 25, D. C. 

Apr 25 1946 

The Warner & Swasey Company 
The Warner & Swasey Sales Company 
5701 Carnegie Avenue 
Cleveland 3, Ohio 

Re: War Contracts Renegotiation 

Fiscal Year Ended December 31, 1943 

Gentlemen: 

In accordance with the provisions of subsection (c) (1) 
of the Renegotiation Act, you are hereby furnished a state¬ 
ment showing, for your fiscal year above set forth, the deter¬ 
mination of excessive profits for said fiscal year and the 
facts and reasons upon which the determination is based. 
This statement is final only in the event that the determina¬ 
tion by order to which it relates is final. 

1. Determination of Excessive Profits 

Pursuant to the provisions of the Renegotiation Act, it 
has been determined by order dated January 20, 1946, that 
that of the profits realized by or accrued to you during said 
fiscal year under contracts and subcontracts subject to 
renegotiation, the amount of $6,500,000 constitutes profits 
which should be eliminated. It has further been determined 
that such sum should be allocated in its entirety to The War¬ 
ner & Swasey Company, no part whatever being allocated 
to The Warner & Swasey Sales Company, for the reason 
that, as represented by you (Renegotiation Statement, 1943, 
Section B), the 1943 profits of the Sales Company before 
income taxes were $85,106 on sales of $91,316, a rate of re¬ 
turn appreciably lower than the rate of return deemed for 
purposes of renegotiation to be non-excessive. 
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2. Summary of the Relevant Facts 


(a) Financial Comparisons 

There are attached hereto Exhibits numbered 1, 2, 
and 3, containing the following information: 

“Exhibit 1” contains comparative balance sheets 
prepared from those furnished by you and indicates 
your financial position as of the end of the fiscal years 
ended December 31, 1936 to December 31, 1943, in¬ 
clusive 

“Exhibit 2” contains comparative income statements 
prepared from those furnished by you for the fiscal 
periods from December 31, 1936 to December 31, 1943, 
inclusive. 

“Exhibit 3” is an income statement for the fiscal 
year under review, December 31, 1943, with sales and 
costs allocated to renegotiable and non-renegotiable 
business in accordance with the segregation used as a 
basis for this renegotiation. 

(b) Other Facts Relating to the Determination: 

1. Efficiency: 

Your sales volume in 1943 after a reduction of 
$6,500,000 in renegotiation was more than your volume 
in 1942 after adjustments in renegotiation, and more 
than your base period average (1936-1939). The rec¬ 
ords indicate that the quality of your products was 
maintained and that you met your delivery schedules. 

2. Reasonableness of Cost and Profits: 


Your cost of sales in 1943 of $31,052,116 consisted 
of the following: 

Materials 
Direct Labor 
Overhead not including 
amortization in excess 
of normal depreciation 
Inventory Variation 


$11,459,998 

7,039,169 


9,438,291 

3,114,658 
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34 Salaries paid to five officers were $229,000. Depreciation 
of $319,927 was taken and amortization of $825,700. 
Selling and advertising expenses of $2,669,011 and gen¬ 
eral and administrative expenses of $1,906,500 were 
considered reasonable. 

3. Amount and Source of Capitol : 

Your gross plant investment as of December 31, 
1943 was $7,489,971, of which $4,184,302 was covered by 
certificates of necessity. Facilities were leased to you 
by the Defense Plant Corporation in the amount of 
$2,533,693. 

4. Extent of Risk Assumed: 

Your pricing risk was considered to be limited. 
Consideration was given in renegotiation to the effect 
of the expansion of your sales on your postwar market. 

5. Contribution to the War Effort: 

Your production, meeting of delivery schedules, 
and your research and development work were sub¬ 
stantial contributions to the war effort, as well as your 
cooperation with government agencies. 

i 

6. Character of Business : 

In peacetime you manufactured turret lathes and 
accessories. In wartime you manufactured turret 
lathes, accessories and repair parts. Subcontract 
machining and assembling of intricate, high precision 
critical war items was also done. 

3. Reasons for the Determination 

The facts and reasons set forth above, as well as all 
financial, operating and other data and information furnish¬ 
ed to or obtained by this Board, were the bases for the 
following conclusions and reasons for the statement of opin¬ 
ion of excessive profits as set forth in paragraph 1 hereof. 
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(a) You operated your plant efficiently. 

35 (b) Your costs and expenses were reasonable. 

(c) Your gross plant investment as of December 
31,1943 was $7,489,971, of which $4,184,302 was covered 
by certificates of necessity. 

(d) Your pricing risk was limited. 

(e) You may have a post-war market problem. 

(f) Your production, meeting of delivery sched¬ 
ules, research and development work, and cooperation 
with government agencies were contributions to the war 
effort. 


Enclosures 


Very truly yours, 

G. P. Luce 

Chief Administrative Officer 






















37 

THE WARNER AND SWASEY COMPANY AND SUBSIDIARY* EXHIBIT 1 

CLEVELAND, OHIO 


Comparative Balance Sheet for the Period Ending December 31,1943 Through December 31,1936 



1943 

1942 

1941 

1940 

1939 

1938 

1937 

1936 

Current Assets 


— 

— 


— 


— 

— — 

Cash . 

$10,219,514.29 

$12,490,592.77 

$ 3,540,280.96 

$4,727,644.93 

$1,244,838.32 

$1,214,406.14 

$2,246,798.01 

$ 490,213.02 

Notes and Accounts Receivable _ 

2,623,573.13 

6,232,735.39 

3,745,194.16 

2,563,490.38 

1,088,322.56 

682,144.95 

631,232.05 

934,171.92 

Inventories . 

2,630,188.28 

6,783,484.48 

3,843,078.44 

2,182,247.11 

1,866,423.65 

1,608,416.64 

1,505,564.55 

1,210,927.59 

U. S. Treasury Bills . 

999,060.00 




1,000,000.00 

500,000.00 

—0— 

—0— 

Total Current Assets . 

16,472,335.70 

25,506,812.64 

11,129,153.56 

9,473,382.42 

5,199,584.53 

4,004,967.73 

4,383,594.61 

2,635,312.13 

Current Liabilities .... 









Reserve for Current Contingencies. 

2,300,000.00 








Notes and Accounts Payable. 

792,123.25 

1,562,718.20 

3,345,164.97 

1,647,814.77 

487,793.04 

206,332.92 

142,171.58 

251,748.85 

Accruals . 

981,464.57 

747,349.94 

820,821.12 

357,226.06 

246,370.94 

93,593.08 

151,507.08 

150,004.63 

Provision for Federal Tax less Treasury Tax Notes. 

4,064,705.95 

6,331,200.00 

416,800.00 

3,735,000.00 

456,129.24 

269,899.35 

1,079,043.79 

453,867.72 

Account Payable to Unconsolidated Subsidiary. 

23,605.74 

67,449.70 

45,429.00 

60,418.19 

37,150.07 

79,051.37 

23,406.38 

—0— 

Advances on Purchases . 

372,970.97 

8,431,000.85 







Total Current Liabilities . 

8,534,870.48 

17,139,718.00 

4,628,215.09 

5,800,459.02 

1,227,443.29 

648,876.72 

1,396,128.83 

855,621.20 

Net Working Capital . 

$ 7,937,465.22 

$ 8,367,093.95 







Estimated Post-War Excess Profits Tax Refund. 

$ 2,226,000.00 

$ 1,547,000.00 

$ 6,500,938.47 

$3,672,923.49 

$3,972,141.24 

$3,356,091.01 

$2,987,465.78 

$1,789,690.93 

Other Assets . 

705,772.96 

827,234.35 

$ 325,448.63 

$ 281,577.16 

$ 194,858.37 

$ 202,050.36 

$ 73,925.18 

$ 61,111.32 

Fixed Assets (Net) . 

3,573,421.88 

4,256,400.98 

4,166,366.51 

3,766,186.53 

1,838,971.61 

1,535,246.68 

1,539,884.30 

2,318,046.89 

Deferred Charges . 

191,102.88 

202,616.90 

131,609.77 

47,547.69 

20,551.70 

16,926.87 

16,882.52 

13,919.94 

Less Deferred Credits .. 







1,567.40 

1,406.78 

Total Net Assets . 

$14,633,762.94 

$15,200,346.18 

$11,124,363.38 

$7,768,234.78 

$6,026,522.92 

$5,110,314.92 

$4,616,590.38 

$4,171,362.30 

Stock (Less Treasury Stock) . 

$ 4,859,867.90 

$ 4,859,867.90 

$ 2,466,929.50 

$2,407,630.00 

$2,532,000.00 

$2,517,500.00 

$2,524,500.00 

$2,583,100.00 

Surplus 

Capital . 



133,536.74 

133,536.74 

109,154.09 

46,854.09 

46,854.09 

134,004.09 

Earned ___ .. _ 

6,608,382.25 

5,840,478.28 

7,523,897.14 

5,227,068.04 

3,385,368.83 

2,545,960.83 

2,045,236.29 

1,454,258.21 

Reserve for Contingencies . 

3,165,512.79 

4,500,000.00 

1,000,000.00 







$14,633,762.94 

$15,200,346.18 

$11,124,363.38 

$7,768,234.78 

$6,026,522.92 

$5,110,314.92 

$4,616,590.38 

$4,171,362.30 


The Warner and Swasey Sales Co. a wholly owned Subsidiary. 
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WARNER & SWASEY COMPANY AND SUBSIDIARY* 

CLEVELAND, OHIO 

Comparative Statement of Income and Expenses for the Period Ending December 31,1943 Through December 31,1936 


EXHIBIT 2 


Sales, Less Returns and Allowances.... 
Cost of Products Sold 


Gross Profit 


Selling and Advertising Expense ).... 
General and Administrative Expense ).... 

Other Deductions - 

Amortization of Emergency Facilities... 


Sub-Total - 

Other Income___ 

Profit Before Federal Tax and Reserves..... 

Provision for Federal Taxes... 

Profit Before Reserves.-. 

Reserve for Peacetime Adjustments- 


Net Profit 


1943 

$50,969,974.21 

31,052,116,40 

19,917,857.81 

4,575,510.97 


556,362.97 

14,785,983.87 

288,786.35 

15,074,770.22 

10,878,500.00 

4,196,270.22 

2,500,000.00 


1942 

$51,626,436.15 

27,388,020.91 

24,238,415.24 

3,607,329.45 


555,508.38 

20,075,577.41 

147,384.97 

20,222,962.38 

14,762,113.98 

5,460,848.40 

3,500,000.00 


$ 1,696,270.22 $ 1,960,848.40 


1941 

1940 

$34,903,703.40 

16,549,851.24 

$19,027,258.99 

9,411,100.89 

18,353,852.16 
( 2,080439.86 
l 1,300428.80 
418.37 
284,713.22 

9,616,158.10 

1,607,587.33 

933,922.38 

41,324.79 

14,688,151.91 

80,414.96 

7,033,323.60 

51,662.18 

14,768,566.87 

9,838,707.77 

4,929,859.10 

1,000,000.00 

7,084,985.78 

3,713,702.67 

3471483.11 

$ 3,929,859.10 

$ 3,371483.11 


1939 

$9,237,082.01 

4,817,499.23 

4,419,582.78 

1,570,140.08 

638,502.31 

9,123.26 


2,201,817.13 

49,956.46 

2,251,773.59 

387,220.31 

1,864,553.28 


$1,864,553.28 


1938 

$5,834,975.19 

3,055,374.20 

2,779,600.99 

1,300,906.69 

479,997.62 

7,210.54 


991,486.14 

35,875.07 

1,027,361.21 

216,000.00 

811,361.21 


1937 

$9,126,828.25 

4,425,802.64 

4,701,025.61 

1,157,688.78 

571,354.08 

900.13 


2,971,082.62 

9,767.04 

2,980,849.66 

1,050,002.94 

1,930,846.72 


1936 

$5,659,158.98 

2,996,234.34 

2,662,235.64 

787,163.59 

415,761.34 

17,345.55 


1.441.965.16 
25,938.01 

1.467.903.17 
450,000.00 

1,017,903.17 


$ 811,361.21 $1,930,846.72 $1,017,903.17 


The Warner and Swascy Sales Co. a wholly owned Subsidiary. 









EXHIBIT 3 


THE WARNER AND SWASEY COMPANY AND SUBSIDIARY* 

CLEVELAND, OHIO 

Statement of Income Period Ending December 31, 1943 


AFTER RENEGOTIATION BEFORE RENEGOTIATION 

Renegotiate Non-Rcnegotiable Total Renegotiate Non-Renegotiable Total 


Cost of Stiles ....... 

$37,443,945 

27,097,728 

$7,026,029 

3,954,388 

$44,469,974 

31,052,116 

$43,943,945 

27,097,728 

$7,026,029 

3,954,388 

$50,969,974 

31,052,116 

Gross Profit . 

Selling & Advertising Expenses- 

General & Administrative Expenses . 

Other Applicable Deductions.. 

10,346,217 

2,358,709 

1,643,594 

479,641 

3,071,641 

310,302 

262,906 

76,722 

13,417,858 

2,669,011 

1,906,500 

556,363 

16,846,217 

2,358,709 

1,643,594 

479,641 

3,071,641 

310,302 

262,906 

76,722 

19,917,858 

2,669,011 

1,906,500 

556,363 

Basic Profits for Renegotiation.. 

5,864,273 

2,421,711 

8,825,984 

12,364,273 

2,421,711 

14,785,984 

(% of Sales) .- 

Other Income (Net) --- 

(15.66%) 

(34.47%) 

288,786 

(18.63%) 

288,786 

(28.14%) 

(34.47%) 

288,786 

(29.01%) 

288,786 

Net Profit before provision for Federal Tax on Income 
or Extraordinary Reserves _.... 

$ 5,864,273 

$2,710,497 

$ 8,574,770 

$12,364,273 

$2,710,497 

$15,074,770 

% of Sales - 

Provision for Federal Tax on Income (Net) - 

15.66% 

35.58% 

19.28% 
5,992,154 (E) 

28.14% 

38.58% 

29.58% 
40,865,850 (A) 

Net Profits before Extraordinary Reserve.. 

Provision for Extraordinary Reserve . 



2,582,616 

2,500,000 



4,208,920 

2,500,000 

Net Profit.. 



$ 82,616 



$ 1,708,920 


(A) Amount of Taxes paid Less Post-War Refund. 

(E) Estimated. 

* The Warner and Swasey Sales Co. a wholly owned Subsidiary. 
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Exhibit D 

THE WARNER & SWASEY CO. 
5701 Carnegie Avenue 
Cleveland 3, Ohio 


March 27, 1946 

Registered Mail 

• 

War Contracts Price Adjustment Board 
Room 3B 547 The Pentagon 
Washington 25, D. C. 

Attention: Secretary- 

Gentlemen : 

The RFC Price Adjustment Board entered, under date of 
January 30, 1946, a unilateral order determining that, of 
the profits received or accrued by this Company during the 
fiscal year ended December 31, 1943, $6,500,000 represents 
excessive profits. This Company hereby requests a review 
by the War Contracts Price Adjustment Board of that 
unilateral order. The following information is submitted 
pursuant to paragraph 624.1 of the Renegotiation Regula¬ 
tions. 

First, The Warner & Swasey Company, Cleveland, Ohio, 
is the Company requesting the review. 

Second, the fiscal period with respect to which the re¬ 
negotiation has been conducted is the year ended December 
31, 1943. 

Third, the Company manufactured and sold during the 
year in question machine tools known as ‘‘turret lathes” and 
parts and equipment therefor. 

Fourth, with respect to the issues involved, the Company, 
pursuant to Renegotiation Regulation 524.2, requested with¬ 
in thirty days after the date of the order of the RFC Price 
Adjustment Board a statement of its determination, of the 
facts used as a basis therefor, and of its reasons for such 
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determination, but has not as yet received such statement. 
In so far as the Company is advised from the determination 
and order of the RFC Price Adjustment Board and 
40 from its negotiations with that Board prior thereto, 
the issues presented are as follows: 

(1) The RFC Price Adjustment Board has determined 
that, of the amounts received or accrued by the Company 
with respect to contracts with the Departments and sub¬ 
contracts as defined in the Renegotiation Act for the Com¬ 
pany’s fiscal year ended December 31, 1943, $6,500,000 rep¬ 
resents the portion of the Company’s profits derived from 
such contracts and subcontracts which is excessive within 
the meaning of the Renegotiation Act. The Company’s 
position is that no portion of such profits is excessive within 
the meaning of the Renegotiation Act. 

(2) The Company further asserts, in the alternative, that 
if it be determined that such profits are excessive within the 
meaning of the Renegotiation Act, (which the Company 
denies as above stated) they are not excessive to the extent 
determined by the RFC Price Adjustment Board. 

(3) The RFC Price Adjustment Board states in its deter¬ 
mination and order that due consideration has been given 
to all of the factors referred to in Subsection (a) (4) (A) 
of the Renegotiation Act. The Company takes issue with 
that statement and asserts that due consideration was not 
given to all of such factors. The Company makes this asser¬ 
tion necessarily on the basis of belief because it does not 
have available the statement of the facts used as the basis 
for the RFC Price Adjustment Board’s determination and 
of its reasons for such determination which has been re¬ 
quested by the Company and which should disclose the 
nature of the consideration given by the RFC Price Adjust¬ 
ment Board to such factors. As illustrative of the basis 
for the Company’s belief, but not limiting it to this particu¬ 
lar factor, the Company points to the fact that its Renegotia¬ 
tion Statement (Section V, pages 1-10) which was sub¬ 
mitted to the RFC Price Adjustment Board contains 
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41 an extended discussion of facts and computations 
which show that loss or saturation of its markets 
for turret lathes, which was substantially its only product 
before the war, constitutes an actual and already existing 
menace to the Company’s business. This results from the 
fact that the Company increased tremendously its produc¬ 
tion and sale of turret lathes, which have an average useful 
life of fifteen years, in connection with the war effort. The 
Company’s Renegotiation Statement shows that in all 
probability there will be no market of any consequence for 
turret lathes for years to come as a result. In Renegotia¬ 
tion Regulations 413.2 relating to consideration of the factor 
of extent of risk assumed, it is stated that where the entry 
of a contractor into war business will create substantial 
problems in a reconversion to prewar business, such as 
possible “loss or saturation of markets,” the increasing 
risk as compared with that of other contractors who do not 
have similar risk, is to be given consideration. Obviously, 
the Company will derive no substantial profits from turret 
lathe business for years to come as a result of its contribu¬ 
tions to the war effort. The Company is convinced that the 
RFC Price Adjustment Board could not have given this 
factor due consideration because if it had done so, it would 
have determined for this reason alone that the Companv 
had no excessive profits. 

(4) The Company further asserts that the RFC Price 
Adjustment Board could not, in view of its determination 
and order, have adequately considered the relatively small 
cost to the Government of the sales of the Company’s turret 
lathes to customers who were for the duration of the war 
converted to war production. These sales were treated as 
renegotiable solely because the purchasers were engaged 
in war production at the time of purchase and used the 
turret lathes for a relatively short time in war production. 
However, the turret lathes, having an average useful life 
of fifteen years, will be employed for the greater part of 
their useful life in production other than war produc- 
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42 tion. It is obviously inequitable for the RFC Price 

Adjustment Board to exact a return from the Com¬ 
pany of the profit from the sale of these turret lathes to the 
extent that they are used and useful in non-war production 
and do not involve any expense to the United States Govern¬ 
ment. 

(5) It is the Company’s position that the RFC Price Ad¬ 
justment Board had no power or jurisdiction to determine 
and order that any portion of amounts received or accrued 
by the Company during the fiscal year ended December 31, 
1943 under contracts with Defense Plant Corporation made 
prior to July 1,1943, more specifically described in the next 
succeeding paragraph hereof, constitute excessive profits, 
because the Renegotiation Act is not, and is not intended to 
be, retroactive in its operation and effect as to such con¬ 
tracts. 

(6) The Company asserts that the Renegotiation Act, as 
applied by the RFC Price Adjustment Board in the Com¬ 
pany’s case, and the action of the RFC Price Adjustment 
Board, is violative of the Constitution of the United States, 
void and without legal effect: (a) as to all amounts received 
or accrued by the Company in 1943 sought to be renegotiat¬ 
ed, because the Renegotiation Act is beyond any power 
delegated to the United States and therefore in violation 
of the Tenth Amendment to the Constitution; and is repug¬ 
nant to Article I, Sections 1 and 8 of the Constitution and 
to the Fifth and Tenth Amendments thereto in that it does 
not provide, among other things, for any limitation upon, 
or description of, the character of material or data or any 
standards (other than standards which are so vague, un¬ 
certain and indefinite as not to constitute a proper basis for 
determination as to wTiat are excessive profits) w’hich could 
be considered by the RFC Price Adjustment Board in 
exercising the discretion and power delegated to it by this 
Board under the Renegotiation Act; does not provide a legal 

hearing after due notice and the reception of evidence 

43 with the right to cross-examine with respect thereto, 
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but instead permits consideration by the RFC Price 
Adjustment Board of data (which has been considered by 
the RFC Price Adjustment Board in the Company’s case) 
obtained from Government or other sources believed by it to 
be reliable without giving the Company an opportunity to 
rebut or explain the same or cross-examine with respect 
thereto; does not provide for a fair hearing because the 
executive agencies designated to act, directly or indirectly, 
made the contracts with the Company and therefor cannot 
be unprejudiced and impartial; does not provide for any 
finding by such Boards which may be used as proof of the 
facts or conclusions stated therein; does not provide for any 
judicial review or access to the courts with respect to any 
question of law; and does not provide for adequate protec¬ 
tion against and recovery of the Company’s losses, costs or 
other contingencies; and (b) as to all amounts received or 
accrued by the Company in 1943 under contracts with De¬ 
fense Plant Corporation made, completed and completely 
paid prior to July 1,1943 (the date of the amendment which 
first made Defense Plant Corporation contracts renegoti¬ 
ate) represented by approximately $13,280,029 of net sales; 
under contracts with Defense Plant Corporation made but 
not completed prior to July 1,1943 represented by approxi¬ 
mately $5,235,215 of net sales; and under contracts with 
other Departments or subcontracts, as defined in the Re¬ 
negotiation Act, made but not completed prior to April 28, 
1942 represented by approximately $2,806,486 of net sales, 
because the Renegotiation Act, as thus applied, operates 
retroactively to deprive the Company of its property with¬ 
out due process of law and take the Company’s property 
for public use without just compensation in violation of 
the Fifth Amendment to the Constitution; constitutes dele¬ 
gation of judicial power to this Board and to the Tax 
Court of the United States otherwise than as duly ordained 
and established inferior courts, thereby violating Article 
III, Section 1 of the Constitution; and, as to such 
44 amounts received or accrued under such Defense 
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Plant Corporation contracts, operates to repudiate the 
debts and obligations of the United States in violation of 
Section 4 of the Fourteenth Amendment to the Constitution. 


LDNcDonald :LN 


Very truly yours, 

The Warner & Swasey Company 
L. D. McDonald 
Vice President 
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45 Exhibit E 

WAR CONTRACTS PRICE ADJUSTMENT BOARD 

Washington 25, D. C. 

Room 3B 548—The Pentagon 28 May 1946 

The Warner & Swasey Company 

The Warner & Swasey Sales Company 

5701 Carnegie Avenue 

Cleveland 3, Ohio 

Subject: Unilateral Determination entered by the 
RFC Price Adjustment Board 
Amount: $6,500,000. 

Fiscal Year Ended: 31 December 1943 

Gentlemen : 

The War Contracts Price Adjustment Board has consid¬ 
ered your request that it review the above-mentioned uni¬ 
lateral determination and has decided not to initiate such a 
review. Accordingly, there is enclosed herewith a formal 
notice advising you that this unilateral determination is 
deemed the determination of the War Contracts Price 
Adjustment Board. 

Very truly yours, 

Nathan Bass 

Enclosures Secretary 


WAR CONTRACTS PRICE ADJUSTMENT BOARD 

Washington 25, D. C. 

Room 3B 548—The Pentagon 28 May 1946 

The Warner & Swasey Company 

The Warner & Swasey Sales Company 

5701 Carnegie Avenue 

Cleveland 3, Ohio 

Gentlemen: 

You are hereby notified that, no review having been 
initiated by the War Contracts Price Adjustment Board, 
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either on your request or on its own motion, of the 
46 order dated, issued and entered on 30 January 1946 
pursuant to renegotiation under the Renegotiation 
Act; by : 

Harvey J. Gunderson, Vice Chairman, RFC Price Ad¬ 
justment Board, acting on behalf of the War Contracts 
Price Adjustment Board in accordance with authority dele¬ 
gated by it, determining that of your profits derived from 
contracts and subcontracts subject to renegotiation under 
the Renegotiation Act for your fiscal year ended 31 Decem¬ 
ber 1943, $6,500,000, represents excessive profits which 
should be eliminated, such order is deemed the determina¬ 
tion of the War Contracts Price Adjustment Board. 

A copy of such order is enclosed herewith. 

This notice is being mailed to you by registered mail on 
28 May 1946. 

Demand is hereby made for the payment of the amount 
of such excessive profits to be eliminated less the tax credit, 
if any, referred to in such order. Any check should be 
drawn to the order of the RFC Price Adjustment Board 
and delivered to the RFC Price Adjustment Board, Atten¬ 
tion : Mr. Facius W. Davis, Room 711—Lafayette Building, 
811 Vermont Avenue, N. W., Washington 25, D .C. 

Interest will accrue at the rate of 6% per annum from 
and after 12 June 1946 on any amount due under such order 
and unpaid. 

Very truly yours, 

War Contracts Price Adjustment Board 
By Nathan Bass 
Secretary 

Countersigned : 

Henry T. Bodman 
Chairman 

Acting on behalf of the 
RFC Price Adjustment Board 
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(Filed Nov. 21, 1946) 

Docket No. 622E 

The Warner & Swasey Company, 
Petitioner, 


v. 

Reconstruction Finance Corporation, 

Board of Directors of Reconstruction 
Finance Corporation 
RFC Price Adjustment Board 

and 

George E. Allen, Henry T. Bodman, 

Harvey J. Gunderson, Charles B. Henderson 
and Henry A. Mulligan 
Members of the Board of Directors of 
Reconstruction Finance Corporation 
and of the RFC Price Adjustment Board, 
Respondents. 

Petition 

The Warner & Swasey Company for its petition herein, 
respectfully alleges: 


I. Jurisdiction 

1. Petitioner is a corporation duly organized and exist¬ 
ing under the laws of the State of Ohio with its principal 
office and place of business located at 5701 Carnegie Ave¬ 
nue, Cleveland, Ohio. 

2. Respondent Reconstruction Finance Corporation is a 
body corporate created by the “Reconstruction Finance 

Corporation Act’ (47 Stat. 5). Said Respondent is 
6 the successor, pursuant to a joint resolution of Con¬ 
gress approved June 30, 1945 (Public 109, 79th Con¬ 
gress, First Session) to the functions, power, duties and 
authority of Defense Plant Corporation, Defense Supplies 
Corporation, Metals Reserve Company and Rubber Reserve 
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Company, all of which were before June 3, 1945 subsidiaries 
of Reconstruction Finance Corporation. Respondent Re¬ 
construction Finance Corporation and its Board of Direc¬ 
tors purport to be charged with the duty of administering— 

Section 403 of the Sixth Supplemental National De¬ 
fense Appropriation Act, 1942 (Public 528, 77th Con¬ 
gress), approved April 28, 1942, 56 Stat. 226, 245, as 
amended by 

Section 801 of the Revenue Act of 1942 (Public 753, 
77th Congress), approved October 21, 1942, 56 Stat. 
798, 982, as further amended by 
Section 1 of the Military Appropriations Act, 1944 
(Public 108, 78th Congress), approved July 1, 1943, 
57 Stat. 347, 348, as further amended by 
Public 149, 79th Congress, approved July 1, 1943, 57 
Stat. 564, as further amended by 
Section 701 (b) of the Revenue Act of 193 (Public 
Section 701 (b) of the Revenue Act of 1943 (Public 
235, 78th Congress), enacted February 25, 1944, 58 
Stat. 78, 

said statute and amendments thereto being hereinafter 
referred to as the “Renegotiation Act” (50 USCA 1191). 
Respondent RFC Price Adjustment Board is an agency to 
which Respondent Reconstruction Finance Corporation and 
its Board of Directors have purported to delegate certain 
of their claimed authority under the Renegotiation Act. 
Each of the individual respondents is a member of the 
Board of Directors of Reconstruction Finance Cor- 
7 poration and of the RFC Price Adjustment Board, 
and together they constitute the entire membership 
thereof. Petitioner is informed and believes, and there¬ 
fore avers, that said individual Respondents are residents 
of Washington, D. C. 

3. On August 26,1946, the RFC Price Adjustment Board, 
purporting to act under authority of the Renegotiation 
Act, made and entered a unilateral determination and order 
that $5,497,833 of the profits realized by Petitioner during 
its fiscal year ended December 31,1942, under contracts with 
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one or more former subsidiaries of Reconstruction Finance 
Corporation and subcontracts under other contracts with 
such former subsidiaries represented excessive profits. Said 
order further provided that the Treasurer of said RFC 
Price Adjustment Board should forthwith make written 
demand upon Petitioner for the payment within 15 days of 
the amount claimed to represent the difference between 
said $5,497,833 and the tax credit provided for in Section 
3806 of the Internal Revenue Code. By letter dated Au¬ 
gust 26, 1946, the Treasurer of the RFC Price Adjustment 
Board made demand upon Petitioner for payment of 
$1,033,343.75 and in said letter asserted that interest at 
the rate of 6% per annum would become payable from and 
after a date fifteen days from the date of said letter of 
demand. A copy of said determination and order is ap¬ 
pended hereto as Exhibit A and a copy of said letter of 
demand by the Treasurer of the RFC Price Adjustment 
Board is appended hereto as Exhibit B. 

4. Petitioner is aggrieved by the aforesaid determination 
and order of the RFC Price Adjustment Board; and this 
petition is filed under and pursuant to Subsection (e) (2) 
of the Renegotiation Act. 

8 II. Amount In Controversy 

5. The amount of excessive profits determined by the 
RFC Price Adjustment Board (hereinafter called the 
“Board”) is $5,497,833 before application of the tax credit 
pursuant to Section 3806 of the Internal Revenue Code. 
The unilateral determination of the Board was for the 
fiscal year ended December 31, 1942 (hereinafter called the 
“fiscal year”). The entire amount of said determination 
is in controversy. Said determination was not made on 
the basis of a specific contract or specific contracts. 
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III. Assignments of Error 

6. The determination of excessive profits, set forth in 
said determination and order of the Board, is based upon 
the following errors: 

(a) The Board erred in treating as subject to renego¬ 
tiation for the fiscal year “contracts to which the 
Contractor [i.e. the Petitioner] and one or more 
of the following former subsidiaries of Reconstruc¬ 
tion Finance Corporation, namely, Defense Plant 
Corporation, Defense Supplies Corporation, Me¬ 
tals Reserve Company and Aubber Reserve Com¬ 
pany are parties, and • • • subcontracts entered 
into by the Contractor under contracts to which 
other contractors and one or more of these sub¬ 
sidiaries are parties.’’ 

(b) The Board erred in treating as subject to renegotia¬ 
tion for the fiscal year amounts accrued by Peti¬ 
tioner upon sales made by it pursuant to contracts 
with Defense Plant Corporation and pursuant to 

9 subcontracts under contracts between Defense 

Plant Corporation and other contractors which 
were— 

(i) made, fully performed and completely paid for 
prior to July 1, 1943 (the date of the amend¬ 
ment to the Renegotiation Act which first pur¬ 
ported to make contracts with Defense Plant 
Corporation and subcontracts thereunder re- 
negotiable) ; or 

(ii) made and partly or fully performed, but not 
paid for prior to July 1, 1943. 

(c) The Renegotiation Act, as construed and applied 
retrospectively to Petitioner by the Board so as to 
authorize the renegotiation of Petitioner’s con¬ 
tracts with Defense Plant Corporation and sub¬ 
contracts under contracts between Defense Plant 
Corporation and other contractors, which con¬ 
tracts and subcontracts were either made, fully 
performed and completely paid for prior to July 1, 
1943, or were made and partly or fully performed, 
but not paid for, before July 1, 1943, is unconstitu¬ 
tional and void in that it— 
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(i) Deprive Petitioner of its property without due 
process of law and takes Petitioner’s private 
property for public use without just compensa¬ 
tion in violation of the Fifth Amendment of 
the Constitution of the United States; 

(ii) Constitutes a delegation of judicial power to 
the Reconstruction Finance Corporation, its 
Board of Directors, the Board and the Tax 
Court of the United States otherwise than as 

10 duly ordained and established inferior courts 
in violation of Article III, Section 1 of the 
Constitution of the United States; 

(iii) Operates to repudiate the debts and oblige 
tions of the United States in violation of Sec¬ 
tion 4 of the Fourteenth Amendment of the 
Constitution of the United States; and 

(iv) Denies Petitioner the right to trial by jury 
in violation of the Seventh Amendment of the 
Constitution of the United States. 

(d) The Renegotiation Act to the extent that it pur¬ 
ports to confer authority to renegotiate any of 
Petitioner’s contracts or subcontracts for the fiscal 
year is violative of the Constitution of the United 
States and void inthat it— 

(i) Is beyond any power delegated to the United 
States and is therefore violative of the Tenth 
Amendment of the Constitution of the United 
States; 

(ii) Constitutes an invalid delegation of legislative 
power to the Board and to the Tax Court of 
the United States in violation of Article I, 
Sections 1 and 8 of the Constitution of the 
United States in that it does not provide any 
standards for the determination of excessive 
profits; 

(iii) Takes property without due process of law 
for public use without just compensation in vio¬ 
lation of the Fifth Amendment of the Con- 

11 stitution of the United States; 

(iv) Forbids full recourse to the courts of the 
United States in violation of Article III, Sec¬ 
tions 1 and 2 of the Constitution of the United 
States. 
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were— 
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Court of the United States otherwise than as 

10 duly ordained and established inferior courts 
in violation of Article III, Section 1 of the 
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Constitution of the United States; and 
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in violation of the Seventh Amendment of the 
Constitution of the United States. 

(d) The Renegotiation Act to the extent that it pur¬ 
ports to confer authority to renegotiate any of 
Petitioner’s contracts or subcontracts for the fiscal 
year is violative of the Constitution of the United 
States and void inthat it— 

(i) Is beyond any power delegated to the United 
States and is therefore violative of the Tenth 
Amendment of the Constitution of the United 
States; 

(ii) Constitutes an invalid delegation of legislative 
power to the Board and to the Tax Court of 
the United States in violation of Article I, 
Sections 1 and 8 of the Constitution of the 
United States in that it does not provide any 
standards for the determination of excessive 
profits; 

(iii) Takes property without due process of law 
for public use without just compensation in vio¬ 
lation of the Fifth Amendment of the Con- 

11 stitution of the United States; 

(iv) Forbids full recourse to the courts of the 
United States in violation of Article III, Sec¬ 
tions 1 and 2 of the Constitution of the United 
States. 
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(e) As construed and applied by the Board to the 
Petitioner, the Renegotiation Act takes Petition¬ 
er’s property without due process of law and takes 
Petitioner’s private property for public use with¬ 
out just compensation in violation of the Fifth 
Amendment of the Constitution of the United 
States, in that the amount determined by the Board 
as Petitioner’s excessive profits is arbitrary and 
unreasonable. 

(f) As construed and applied by the Board of Petition¬ 
er, the Renegotiation Act is in violation of the 
Fifth Amendment of the Constitution of the United 
States in that it does not provide for a legal hear¬ 
ing after notice and wfith the right to cross examine 
witnesses; in that it does not provide for a fair 
hearing because the executive agency designated 
to act, directly or indirectly, made the contracts 
involved with the Petitioner and therefore could 
not be unprejudiced; in that the Board did not make 
a finding of facts upon which its determination was 
based; and in that the Board considered data 
without disclosing to Petitioner the character of 
such data and without affording Petitioner an 
opportunity to cross examine with respect thereto 
or to rebut the same. 

12 (g) The Board erred in determining that Petitioner 

realized $5,497,833 of excessive profits from con¬ 
tracts with one or more of the former subsidiaries 
of Reconstruction Finance Corporation and sub¬ 
contracts thereunder for the fiscal year, whereas 
Petitioned realized no excessive profits from such 
contracts and subcontracts. 

(h) The Board erred in considering, as a basis for its 
determination, the provision of a certain Renegotia¬ 
tion Agreement, numbered W-33-CP-1582, entered 
into by the Petitioner as of July 7, 1943, notwith¬ 
standing the provision in said agreement that the 
determination therein evidenced should not be con¬ 
sidered a precedent or used in evidence in deter¬ 
mining, pursuant to renegotiation, the existence 
or non-existence of excessive profits under any oth¬ 
er contract or subcontract, or for any other fiscal 
period, or in connection with any proceeding other 
than for the enforcement of such agreement. 
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(i) The Board erred in considering, as a basis for its 
determination, the Report of Renegotiation of the 
War Department Price Adjustment Board in coii- 
nection with the aforesaid Renegotiation Agree¬ 
ment. 

(j) The Board erred in failing, neglecting and refusing 
to give proper consideration— 

(i) To the fact that the principal products manu¬ 
factured and sold by Petitioner during the 
fiscal year, namely, turret lathes, are useful 
for many years beyond the end of war produc¬ 
tion; 

13 (ii) To the fact that the unprecedented production 

and sale by Petitioner of turret lathes during 
the war period will seriously impair or destroy 
Petitioner’s normal expected market for such 
products for many years; 

(iii) To the fact that Petitioner will be expected 
without further compensation and at substan¬ 
tial expense to it to furnish production en¬ 
gineering services for many years to the 
owners of turret lathes purchased from Peti¬ 
tioner during the fiscal year; and 

(iv) To that fact the Petitioner’s reserve for Con¬ 
tingencies and Post War Adjustments in the 
amount of $3,500,000 was reasonable in amount 
and fairly chargeable to the income on its 
sales during the fiscal year. 

(k) The Board erred in attempting to confiscate a sub¬ 
stantial portion of the capital of Petitioner, under 
the guise of recapturing through renegotiation 
alleged excessive profits. 

(l) The Board erred in fixing interest at the rate of 
6% per annum from and after fifteen days from 
the date of demand by the Treasurer of the Board 
on the net amount alleged to be owing by Petitioner 
as a result of the Board’s determination. 

14 TV. Facts 

7. The facts upon which Petitioner relies as the basis of 
this proceeding are as follows: 
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(a) Petitioner’s books are kept on an accrual basis. The 
amount accrued by Petitioner for the fiscal year, represent¬ 
ing its total net sales, was $51,626,436. 

(b) In accordance with the method of classifying sales 
used in renegotiation proceedings Petitioner’s sales for the 
fiscal year have been classified as follows: 

Sales under contracts "with War 
Department, Navy Department, 

Treasury Department, Maritime 
Commission and War Shipping 
Administration and subcontracts 
under contracts with such Depart¬ 
ments (which sales were the sub¬ 
ject of the Renegotiation Agree¬ 
ment mentioned in paragraphs 
7(e) below)— 

Sales under contracts with De¬ 
fense Plant Corporation and sub¬ 
contracts under contracts with 
Defense Plant Corporation 
(which sales the Board treated 
as subject to renegotiation)— 

Other sales— 

Total Sales 

Petitioner made no sales during the fiscal year pursuant 
to contracts with Defense Supplies Corporation, Metals 
Reserve Company or Rubber Reserve Company or pur¬ 
suant to subcontracts under contracts with any of said 
corporation. 

15 (c) Under date of July 7, 1943, Petitioner and a 

duly authorized agent of the War Department, the 
Navy Department, the Treasury Department, the Maritime 
Commission and the War Shipping Administration executed 
a written document denominated Renegotiation Agreement, 
Number W-33-CP-1582, w’hich document included, among 
other things (i) the finding by the Under-Secretary of War 
as to excessive profits received or accrued by Petitioner 
during the fiscal year on the aforesaid $20,157,241 of sales 


$20,157,241 


$19,192,083 

$12,277,112 


$51,626,436 
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made by Petitioner under contracts with said Departments 
and subcontracts under contracts with said Departments 
and (ii) the Agreement of Petitioner to pay to the United 
States the amount so found. Thereafter Petitioner paid 
the net amount due under said Agreement. 

(d) Prior to July 1, 1943, the Renegotiation Act did not 
purport to authorize the renegotiation of contracts made 
with Defense Plant Corporation or of subcontracts under 
contracts with Defense Plant Corporation. By Section 1 
of the Military Appropriation Act, 1944 (Public 108, 78th 
Congress), approved July 1, 1943, the Renegotiation Act 
was amended so as for the first time to subject to renegotia¬ 
tion contracts with Defense Plant Corporation and sub¬ 
contracts under contracts with Defense Plant Corporation. 
After said amendment to the Renegotiation Act became 
effective, representatives of the Board asserted to Petitioner 
that said amendment applied retroactively so as to subject 
to renegotiation all of Petitioner’s contracts with Defense 
Plant Corporation and subcontracts under contracts with 
Defense Plant Corporation, the final payments for which 
had not been made prior to April 28, 1842. The Board re¬ 
quested Petitioner to sumbit data relating to the 

16 amount of its sales under such controls and subcon¬ 
tracts for the fiscal year. Petitioner submitted such 
data to the Board and asserted that said contracts and sub¬ 
contracts were not subject to renegotiation, and that the 
aforesaid amendment to the Renegotiation Act was not in¬ 
tended to apply retroactively but only prospectively from 
July 1, 1943. 

(e) Upon information and belief, prior to July 1, 1943 
Petitioner received final payments for all of its sales during 
the fiscal year under contracts with Defense Plant Corpora¬ 
tion and subcontracts under contracts with Defense Plant 
Corporation, and of Petitioner’s $19,192,083 of sales during 
the fiscal year (referred to in Paragraph 7(b) above) under 
contracts with Defense Plant Corporation and subcon¬ 
tracts under contracts with Defense Plant Corporation 
which the Board treated as subject to renegotiation— 
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(i) Approximately $18,692,083 were made under con¬ 
tracts or subcontracts which were fully performed 
and finally paid for before July 1,1943; and 

(ii) Approximately $500,000 were under contracts pur¬ 
suant to which final payments were made to Peti¬ 
tioner after July 1, 1943. 


(f) Based upon the method of allocating costs in rene¬ 
gotiation proceedings, Petitioner’s costs and basic profit 
(before federal taxes and reserves) in respect of the afore¬ 
said sales referred to in Paragraph 7(e) were as fol¬ 
lows: 


17 


Amount of 
Sales 


Cost Exclusive 
of Taxes and 
Reserves 


Basic Profit Before 
Federal Taxes and 
Reserves 


$18,692,083 

500,000 


$11,216,822 

300,042 


$ 7,475,261 
199,958 


For the fiscal year Petitioner’s total sales and basic profit 
before federal taxes and reserves (after giving effect to 
the Renegotiation Agreement mentioned in Paragraph 7(c) 
above, but without giving effect to the unilateral order and 
determination of the Board) were as follows: 

Basic Profit Before 
Amount of Other Income and 

Sales Deductions 

$51,626,436 $14,575,578 

Petitioner accrued on its books for the fiscal year a reserve 
for contingencies and postwar adjustments in the amount of 
$3,500,000, which was reasonable in amount and fairly at¬ 
tributable to Petitioner’s business for the fiscal year. For 
the fiscal year Petitioner paid federal income and excess 
profit taxes in the amount of $16,190,794 and received in 
respect thereof a credit by way of postwar refund in the 
amount of $1,538,516. Petitioner also received a renegotia¬ 
tion credit under Section 3806 of the Internal Revenue Code 
(in respect of the Renegotiation Agreement referred to in 
Paragraph 7(c) above) in the amount of $4,404,013, reduc¬ 
ing its postwar refund credit by $438,395. 
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(g) The Renegotiation Agreement, numbered W-33-CP- 
1582, referred to in Paragraph 7(c) above, was executed 
by Petitioner after insistence of representatives of the War 
Department and protest by Petitioner that Petitioner did 

not agree with the findings of excessive profits 

18 therein referred to; and said Agreement contained 
the following provisions: 

“It is agreed that the final determination herein evi¬ 
denced shall be considered a precedent or used as 
evidence (a) in determining, pursuant to renegotiation 
the existence or non-existance of excessive profits under 
any other contract or subcontract or for any other fiscal 
period, or (b) in connection with any proceeding other 
than for the enforcement of this agreement. ” 

Notwithstanding said provision, the Board, in making the 
determination and order herein involved, took into con¬ 
sideration the provisions of said Renegotiation Agreement 
and in its order allowed Petitioner to retain a margin of 
profit on its Defense Plant Corporation contracts and sub¬ 
contracts identical with that allowed Petitioner in said 
Agreement. 

(h) During the fiscal year Petitioner was engaged in the 
manufacture and sale of turret lathes and parts and equip¬ 
ment therefor which business it and its predecessors have 
conducted for more than 65 years. Turret lathes manufac¬ 
tured by Petitioner are highly complex machine tools used 
for a wide variety of cutting and machining operations re¬ 
quiring precision work. They have a useful life of between 
15 and 25 years and can be used for work completely differ¬ 
ent from that for which they were originally bought. 

(i) For more than 30 years Petitioner and its predecessor 
have, as an integral part of their business, furnished to 
manufacturers production engineering services which in¬ 
volve technical studies and advise relating to turning, 
machining and cutting problems and the design and arrange¬ 
ment of tooling in connection with manufacturing opera¬ 
tions. These production engineering services are 

19 furnished without cost before a turret lathe is sold. 
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and continue to be furnished without cost to the owner 
of the turret lathe after it has been sold and so long 
as it is used regardless of the date of original installation. 
Petitioner’s customers expect this service, and in the nature 
of Petitioner’s business it must be furnished. 

(j) Because of the long life and versatility of Petitioner’s 
turret lathes its business is highly cyclical in nature. 
Relatively short periods of prosperity are regularly follow¬ 
ed by extended periods of depression. Turret lathes are 
producer’s goods and a demand for them usually arise only 
when there is a substantial increase in the demand for 
manufactured goods. During periods of normal manufac¬ 
turing volume there is little demand for additional turret 
lathes; and, because of the long life and versatility of Peti¬ 
tioner’s turret lathes, there is a well established second-hand 
market which competes with the sale of new turret lathes. 
Thus during relatively short periods of prosperity Petition¬ 
er’s market for new turret lathes is saturated and largely 
destroyed for a long period, usually until the commence¬ 
ment of the next major business boom. Nevertheless Peti¬ 
tioner from the nature of its business must continue to 
render production engineering services and to maintain its 
own productive facilities and organization for the manu¬ 
facture of the few turret lathes for which there is a 
demand. During the short periods of high production Peti¬ 
tioner must realize profits sufficient to sustain it through the 
ensuing period of low production. 

(k) A sound, well developed and progressive machine 
tool industry is essential not only to the economy but also 

to the defense of the United States. Machine tools 
20 are the primary tools in industrial production. Con¬ 
sequently before there can be any real increase in 
production of war materials in a national emergency, addi¬ 
tional machine tools must be built. 

(l) For the period between 1919 and 1942 Petitioner sold 
the following number of turret lathes: 
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Year 

Number of 
Turret Lathes 

1919 

2,344 

1920 

2,297 

1921 

181 

1922 

737 

1923 

842 

1924 

505 

1925 

1,057 

1926 

922 

1927 

695 

1928 

992 

1929 

1,503 

1930 

637 

1931 

231 

1932 

55 

1933 

175 

1934 

305 

1935 

593 

1936 

1,186 

1937 

1,722 

1938 

1,007 

1939 

1,575 

1940 

2,840 

1941 

5,457 

1942 

7,315 


During the period covered by the foregoing table Peti¬ 
tioner sold approximately 50% of all American turret lathes 
manufactured. Petitioner had seven major competitors in 
the manufacture of turret lathes prior to the war. 
21 The number of competitors was substantially in¬ 
creased during the war. 

(m) As the table set out in Paragraph 7(1) shows, 
Petitioner manufactured between 1940 and 1942 approxi¬ 
mately the same number of turret lathes as it had manu¬ 
factured between 1921 and the end of 1939. This substantial 
increase in production was at the instance of the various 
procurement agencies of the United States Government and 
in aid of war production. Because of the long life and 
versatility of the turret lathes manufactured by it, Petition- 
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er by its expanded production during the war period has 
substantially destroyed its market for turret lathes for 
a number of years. 

(n) Petitioner’s production during the war of turret 
lathes which it would normally have produced over a num¬ 
ber of years has resulted in its profits being taxed at an 
extraordinarily high rate, whereas it could normally have 
expected to earn this profit during a period of relatively 
lower taxes. 

(o) The effect of the saturation or destruction of Peti¬ 
tioner’s post-wmr market by its intensified war production 
was given wholly inadequate consideration by the Board. 
Profits which are reasonable for war producers who were 
manufacturing items which have little or no effect on their 
normal post-war business are wholly inadequate for a pro¬ 
ducer which has during and for war production sold out its 
post-war market. 

(p) Petitioner set aside during the fiscal year a reserve 
for Contingencies and Post-War adjustments in the amount 
of $3,500,000 to provide for a part of the adjustments it will 

have to make and of the costs it will have to incur 
22 during the postwar period as a direct result of its 
production of turret lathes during the fiscal year. 
The Board refused to'consider this reserve or any part of 
it as a charge in determining Petitioner’s profit for the 
fiscal year. 

(q) During the fiscal year Petitioner operated its business 
efficiently. It increased its monthly average production of 
turret lathes from 455 in 1941 to 609 in 1942. The same high 
quality of production which has enabled Petitioner for 
more than 25 years before the fiscal year to sell approxi¬ 
mately 50% of the American turret lathes was continued 
during the fiscal year. Although there is little opportunity 
to reduce the amount of materials used in manufacturing 
turret lathes, Petitioner to save critical materials sul> 
stituted a number of items of less critical material during 
the fiscal year. Petitioner also maintained such a close 
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control over inventories that upon cancellation during 1942 
of orders for approximately $14,000,000 of turret lathes it 
was unnecessary for Petitioner to make any inventory can¬ 
cellation claims. 

(r) Petitioner’s costs and profits for the fiscal year were 
reasonable. Its prices were the same as those in effect in 
January 1941. Despite the increase in labor and some 
material costs, Petitioner’s total costs were kept down. 
Petitioner’s earnings during the so-called base period, 1936- 
1939, furnish an inadequate basis for the determination of 
reasonable earnings of Petitioner during the fiscal year. 
During each succeeding year between 1935 and 1942 (except 
for 1938) Petitioner made a substantial increase in both 
production and production capacity as a result of a program 

of plant expansion. From 1936 to 1940, inclusive 
23 Petitioner invested $3,583,848 in new land, buildings, 

machinery and equipment, and during 1941 and 1942 
Petitioner invested $1,975,436 in additional facilities. Peti¬ 
tioner’s average capacity for the production of turret lathes 
was increased from 150 per month in 1936 to 375 per month 
in 1940. Despite the inadequacy of the so-called base period 
as a measure of reasonable profits for Petitioner during 
the fiscal year, the Board in its unilateral determination 
purported to fix for Petitioner a lower margin of profit than 
it made during the so-called base period. For the so-called 
base period Petitioner’s margin of basic profits before taxes 
was as follows: for 1936, over 25% of sales; for 1937, over 
32%; for 1938, over 17%; for 1939, over 23%. In its 
unilateral determination the Board purported to reduce 
Petitioner’s margin of profit for business determined by 
the Board to be renegotiate to 15.9% of sales. 

(s) The capital employed by the Petitioner in operating 
its business was very largely its own. The average book 
value of Petitioner’s assets for the fiscal year was $20,313,- 
141; its average net worth was $10,412,354. In addition to 
its own capital Petitioner utilized leased facilities of the 
Defense Plant Corporation the average value of which, 
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during the fiscal year, amounted to $1,144,075. These facili¬ 
ties contributed relatively little to Petitioner’s production 
during the fiscal year as the major portion of the facilities 
represent the beginning of a project which was not com¬ 
pleted until the following year. In addition Petitioner had 
a very substantial asset which cannot be reflected in its 
balance sheet, to wit: the long experience of its engineering 
staff in rendering technical services to customers and po¬ 
tential customers, and the confidence in such services 
24 engendered by past performances. To a very large 
extent Petitioner was engaged in selling not merely 
products but increased production, as set out in Paragraph 

7(i). 

(t) The risks assumed by Petitioner in its war production 
during the fiscal year were tremendous. The turret lathes 
sold by it during a year of high taxes were used for only 
a short portion of their useful life for war production and 
will now be used for a long period of normal peacetime 
production, thus reducing greatly the possibility of addi¬ 
tional sales of turret lathes by Petitioner for many years. 

(u) Throughout the period of war production Petitioner 
made real and substantial contributions to the war effort. 
Despite the great risk involved it expanded its production 
facilities for war production through the investment of its 
own funds at a much earlier date than, not only most of 
American industry, but also most manufacturers of turret 
lathes and related machine tools. Its engineering service 
was of great value to many producers (some of whom bought 
none or only a few of Petitioner’s turret lathes). It re¬ 
leased key employees and executives for particular govern¬ 
mental undertakings and surveys, and at all times 
cooperated thoroughly with government procurement agen¬ 
cies and war producers in supplying technical data and 
assistance. 

(v) The turret lathe manufactured by Petitioner is a com¬ 
plex precision tool designed for the performance of pre¬ 
cision operations. In the production of turret lathes a high 
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degree of skill is required not only in the manufacture of 
parts, but in the assembly operation. Petitioner has 

25 pioneered in the improvement of production techni¬ 
que. Long experience has shown, however, that a 

turret lathe cannot safely be produced on a production line 
basis if quality performance is to be maintained. Except 
for castings which Petitioner purchased, its operations were 
substantially integrated from the raw material stock to the 
completed lathe and accessories. Petitioner subcontracted 
such work as would relieve its facilities for more complex 
and important work. The amount of work subcontracted 
by Petitioner during the fiscal year aggregated $1,894,526. 
Petitioner’s rate of turnover was as large as the nature of 
its business would permit. 

(w) Some of the turret lathes sold by Petitioner to 
Defense Plant Corporation during the fiscal year were 
leased by the purchasers at rental prices based on Peti¬ 
tioner’s sales price and were subsequently sold at prices 
which together with the rentals would exceed Petitioner’s 
sales price if Petitioner were compelled through renegotia¬ 
tion to reduce its price retroactively. Even where such 
rentals and resale prices did not equal Petitioner’s sales 
prices, the total cost of the turret lathes to Defense Plant 
Corporation was slight in relation to the function served 
by these turret lathes. 

(x) The Board and its agents and delegates were all 
appointed, directly or indirectly, by Defense Plant Corpo¬ 
ration or Reconstruction Finance Corporation which had 
made a number of the contracts with Petitioner which were 
the subject of the renegotiation proceedings; and the Board 
and its agents and delegates were therefore purporting to 
renegotiate contracts which such procurement agencies had 

directly or indirectly made with Petitioner. 

26 (y) The renegotiation proceedings conducted in 
respect of Petitioner by the Board and its agents and 

delegates did not constitute a fair and legal hearing in that 
the Board considered data unknown to Petitioner without 
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giving Petitioner an opportunity to rebut or explain the 
same or to cross examine with respect thereto. 

(z) The Board did not make any finding of facts upon 
which its determination of excessive profits was based. 

(aa) In the demand letter to Petitioner dated August 26, 
1946 (Exhibit B to this Petition) the Treasurer of the Board 
purported, without any lawful authority so to do, to require 
Petitioner to pay interest at the rate of 6% per annum 
from and after fifteen days from the date of said letter on 
any amount due on such order and unpaid. 

(bb) The Board considered as a basis for its determina¬ 
tion a Report of Renegotiation of the War Contracts Price 
Adjustment Board in connection with the Renegotiation 
Agreement referred to in Paragraph 7(c) above, which 
Report, according to the Board’s determination, was ob¬ 
tained from the War Department Price Adjustment Board. 

(cc) No statement of the facts upon which the determina¬ 
tion of excessive profits was based and of the reasons for 
such determination has been furnished to Petitioner and 
none was requested by Petitioner. 

27 V. Prater 

Wherefore Petitioner prays that this Court may hear 
this proceeding and: 

(a) Determine that the amendment to the Renegotia¬ 
tion Act effected by Section 1 of the Military Ap¬ 
propriation Act, 1944, was not intended to be and 
was not retroactive so as to authorize the renego¬ 
tiation of Petitioner’s contracts with Defense 
Plant Corporation or subcontracts under contracts 
with Defense Plant Corporation which were (i) 
made and completed and pursuant to which final 
payments were made to Petitioner before July 1, 
1943 or (ii) made and wholly or partly performed 
by Petitioner before July 1, 1943, but pursuant 
to which final payments were not made prior to 
July 1, 1943; or if this relief be denied, 
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(b) Determine that the amendment to the Renegotia¬ 
tion Act effected by Section 1 of the Military Ap¬ 
propriation Act, 1944, if construed to apply retro¬ 
actively to authorize the renegotiation of Peti¬ 
tioner’s contract with Defense Plant Corporation 
or subcontracts under contracts with Defense 
Plant Corporation described in paragraph (a) of 
this Prayer is unconstitutional and invalid; or if 
this relief be denied 

(c) Determine that the Renegotiation Act is uncon¬ 
stitutional and invalid, and that there is no valid 
and constitutional authority for the renegotiation 
of any of Petitioner’s contracts with Defense 
Plant Corporation for the fiscal year ended De¬ 
cember 31, 1942; or if this relief be denied 

(d) Redetermine Petitioner’s liability for excessive 

profits under the Renegotiation Act on 
28 contracts with Defense Plant Corporation 
and subcontracts under contracts with De¬ 
fense Plant Corporation for the fiscal year ended 
December 31, 1942, and (i) determine that Peti¬ 
tioner realized no excessive profits for said fiscal 
year, or (ii) if it determines that Petitioner real¬ 
ized excessive profits, determine that such exces¬ 
sive profits were in an amount substantially less 
than $5,497,833, and that no interest is due or pay¬ 
able on any such excessive profits; and 

(e) Grant Petitioner such other and further relief as 
it may be entitled to have. 

(S) Luther Day 
(S’) Roger P. Brennan 
1759 Union Commerce Building, 
Cleveland, Ohio, 

Attorneys for Petitioner. 

Jones, Day, Cockley & Reaves, 

1759 Union Commerce Building, 

Cleveland, Ohio, 

Of Counsel. . i 
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29 State of Ohio, 

Cuyahoga County, ss. 

L. D. McDonald being duly sworn, says that he is Vice 
President of The Warner & Swasey Company, Petitioner 
herein; that he is duly authorized by Petitioner to verify 
the foregoing Petition; that he has read the foregoing Peti¬ 
tion and is familiar with the statements contained therein; 
and that the statements contained therein are true, except 
those stated to be upon information and belief, and that 
those he believes to be true. 

L. D. McDonald 

Sworn to and subscribed before me, a Notary Public, in 
and for said county and state, this 18th day of November, 
1946. 

R. S. Frownfelteb, Notary Public. 

My commission expires Mar. 7, 1949. 
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30 Exhibit A 

RFC PRICE ADJUSTMENT BOARD 
DETERMINATION OF EXCESSIVE PROFITS 

Whereas, The Warner & Swasey Company, a corpora¬ 
tion, of Cleveland, Ohio (hereinafter referred to as “the 
Contractor’’), has heretofore entered into certain contracts 
or subcontracts, or both (hereinafter collectively referred 
to as “said contracts and subcontracts”), which are sub¬ 
ject to renegotiation pursuant to Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 1942, 
as last amended July 14,1943 and as affected by Title VII of 
the Revenue Act of 1943 so far as applicable (such Section 
403 as so amended and affected being herein called “Sec¬ 
tion 403”), and which are respectively classified as (a) 
contracts to which the Contractor and one or more of the 
following former subsidiaries of Reconstruction Finance 
Corporation, namely, Defense Plant Corporation, Defense 
Supplies Corporation, Metals Reserve Company and Rub¬ 
ber Reserve Company are parties, and (b) subcontracts 
entered into by the Contractor under contracts to which 
other contractors and one or more of those subsidiaries 
are parties; and 

Whereas, The Boards of Directors of such subsidiaries 
of Reconstruction Finance Corporation have, by appro¬ 
priate authority, hitherto respectively delegated (under 
subsection (f) of Section 403) to the RFC Price Adjust¬ 
ment Board (herein sometimes called the “Board”) all of 
the power, authority and discretion vested in them under 
Section 403; and 

Whereas, Reconstruction Finance Corporation, as suc¬ 
cessor under Joint Resolution of the Congress ap- 

31 proved June 30,1945 to the functions, powers, duties 
and authority of its said former subsidiaries, has 

directed and authorized the Board to continue to perform, 
exercise and administer all the functions, powers, duties 
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and authority hitherto so delegated to the Board by or on 
behalf of such subsidiaries; and 
Whereas, Renegotiation has taken place between the 
Board and the Contractor, pursuant to the provisions of 
Section 403 and pursuant to such delegations, for the pur¬ 
pose of eliminating excessive profits realized by the Con¬ 
tractor under said contracts and subcontracts during its 
fiscal year ended December 31, 1942; and 
Whereas, As a basis for such renegotiation the Board 
has considered certain financial, operating and other data, 
as submitted by the Contractor, relating to the profits real¬ 
ized by the Contractor during said fiscal year under said 
contracts and subcontracts, and has likewise considered the 
provisions of that certain Renegotiation Agreement, num¬ 
bered W-33-CP-1582, entered into by the Contractor as of 
July 7, 1943, together with the Report of Renegotiation of 
the War Department Price Adjustment Board in connec¬ 
tion with said agreement, as obtained by the Board from 
said War Department Price Adjustment Board; and 
Whereas, The Contractor has been granted, at hearings 
of which due notice was given, the opportunity to submit 
such information and to present such contentions as the 
Contractor deemed material in determining the renegoti¬ 
ability of said contracts and subcontracts and the excessive¬ 
ness of the profits realized thereunder by the Contractor 
during said fiscal year, and due consideration has 
32 been given to the financial, operating and other data 
and information so furnished or obtained and to 
each of the contentions so presented: 

Now, Therefore, Pursuant to the power, authority and 
discretion vested in the respective Boards of Directors of 
the aforesaid former subsidiaries of Reconstruction 
Finance Corporation under the provisions of Section 403 
and vested in Reconstruction Finance Corporation under 
said Joint Resolution of the Congress approved June 30, 
1945, as heretofore delegated to the Board, the Board here¬ 
by finds and determines: 
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1. That $5,497,833 of the profits realized by the Con¬ 
tractor during its fiscal year ended December 31, 
1942 under said contracts and subcontracts are 
excessive. 

2. That in connection with the payment or discharge 
by any means of the amount of excessive profits 
hereby found and determined to have been realized 
by the Contractor under said contracts and sub¬ 
contracts, the Contractor shall be credited with the 
amount of $4,464,489.25, to which, as computed by 
the Commissioner of Internal Revenue and reported 
to the Board, the Contractor is entitled under Sec¬ 
tion 3806 of the Internal Revenue Code. 

Accordingly, it is hereby ordered and directed that the 
excessive profits so found and determined, less such tax 
credit, shall be eliminated in the manner following: 

A. The Treasurer of the Board shall forthwith make 

written demand upon the Contractor for the pay¬ 
ment by the Contractor to the Board, within fifteen 
days from the date of such written demand, of the 
sum of $1,033,343.75, being the difference be- 
33 tween the amount of excessive profits so 
found and determined and the amount of 
such tax credit. 

B. In default of payment by the Contractor of the full 

amount due hereunder within such fifteen day 
period, the Chairman or Vice Chairman or the 
Chief Administrative Officer of the Board shall 
forthwith execute and issue a withholding request 
and order to not more than two contractors, direct¬ 
ing each of said contractors to withhold one-half 
(or, if a withholding request and order be issued 
to only one contractor, directing such contractor 
to withhold all) of the balance then due hereunder, 
plus interest on the amount so to be withheld at 
six per centum per annum from and after the date 
which is fifteen days from the date of the written 
demand by the said Treasurer to the date or dates 
of the invoice or invoices against which the vouch¬ 
ers from which funds so withheld are drawn. 

C. In the event that, within a reasonable time following 

the issuance of such withholding request and order 
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or requests and orders, the amount due hereunder, 
plus interest thereon, shall not have been collected 
in full, whether by direct payment from the Con¬ 
tractor or by means of such withholding, the Gen¬ 
eral Counsel of Reconstruction Finance Corpora¬ 
tion shall forthwith request the Attorney General 
of the United States in writing, to bring suit on 
behalf of the United States in the appropriate Dis¬ 
trict Court of the United States to recover the 
amount then due hereunder and unpaid. 

RFC Price Adjustment Board 
By Henry T. Bodman 
Chairman , RFC Price Adjust¬ 
ment Board. 


Dated, issued and entered 
on the 26th day of August, 1946. 
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30 Exhibit B 

RFC PRICE ADJUSTMENT BOARD 
811 Vermont Avenue, N. W. 

Washington 25, D. C. 

Ang 26 1946 

Registered Mail 
Return Receipt Requested 

The Warner & Swasey Company 

5701 Carnegie Avenue v 

Cleveland 3, Ohio 

Gentlemen: 

Enclosed is a signed copy, of even date herewith, of a 
determination and order entered in proceedings for the 
renegotiation of profits realized under certain of your con¬ 
tracts and subcontracts for your fiscal year ended Decem¬ 
ber 31, 1942, pursuant to Section 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, 1942, as last 
amended July 14, 1943 and as affected by Title Vil of the 
Revenue Act of 1943. 

From an examination of the enclosure, you will observe 
that the RFC Price Adjustment Board has determined that 
$5,497,833 of profits realized by you during the fiscal year 
under review were excessive, and has ordered and directed 
that you repay such sum, less the sum of $4,464,489.25, the 
amount of the tax credit to which you are reported to be 
entitled pursuant to Section 3806 of the Internal Revenue 
Code. 

Demand is accordingly hereby made upon you for pay¬ 
ment of the sum of $1,033,343.75, the amount due under the 
terms of the Order. Payment should be made in the form 
of a check or draft drawn to the order of “RFC Price Ad¬ 
justment Board,’* and mailed to the Board, for the atten¬ 
tion of the undersigned, 811 Vermont Avenue, N. W., 
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35 Washington 25, D. C. Interest at the rate of 6% on 
the net amount due will become payable from and 
after a date fifteen days from the date of this letter of 
demand. 

Very truly yours, 

Facius W. Davis, 

Treasurer. 

Enclosure 
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36 (Filed March 21, 1947) 


Docket No. 622-R 


Amendment to Petition 

Petitioner, having first obtained teave of Court so to do, 
hereby amends its petition as follows: 

I. Paragraph 7(b) of the petition is amended to read 
as follows: 

“(b) On information and belief Petitioner alleges 
that its sales for the fiscal year were as follows: 

Sales under contracts with War De¬ 
partment, Navy Department, Treas¬ 
ury Department, Maritime Commis¬ 
sion and War Shipping Administra¬ 
tion and subcontracts under con- 
37 tracts with such Departments (which 
sales were the subject of the Renego¬ 
tiation Agreement mentioned in para¬ 
graph 7(c) below)— $20,157,241 
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Sales under contracts with Defense 
Plant Corporation and subcontracts 
under contracts with Defense Plant 
Corporation (which sales the Board 
treated as subject to renegotiation)— 19,192,083 

Other sales— 12,277,112 


Total Sales $51,626,436 

Petitioner made no sales during the fiscal year pur¬ 
suant to contracts with Defense Supplies Corporation, 
Metals Reserve Company or Rubber Reserve Company 
or pursuant to subcontracts under contracts with any 
of said corporation.” 


II. Paragraph 7(f) of the petition is amended to read as 
follows: 


“(f) On information and belief, Petitioner’s costs 
and basic profit (before federal taxes and reserves) 
in request of the aforesaid sales referred to in Para¬ 
graph 7(e) were made as follows: 

Basic Profit 

Cost exclusive of Before Federal 

Amount of Salos Taxes and Reserve Taxes and Reservo 


$18,692,083 

500,000 


$11,216,822 

300,042 


$7,475,261 

199,958 


For the fiscal year Petitioner’s total sales and basic 
profit before taxes and reserves (after giving effect to 
the Renegotiation Agreement mentioned in 
38 Paragraph 7(c) above, but without giving effect 
to the unilateral order and determination of the 
Board) were as follows: 

Basic Profit Beforo 

Amount of Salos Other Income and Deductions 

$51,626,436 $14,575,578 

Petitioner accrued on its books for the fiscal year a 
reserve for contingencies and postwar adjustments in 
the amount of $3,500,000, which was reasonable in 
amount and fairly attributable to Petitioner’s business 
for the fiscal year. For the fiscal year Petitioner paid 
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federal income and excess profit taxes in the amount 
of $16,190,794 and received in respect thereof a credit 
by way of postwar refund in the amount of $1,538,516. 
Petitioner also received a renegotiation credit under 
Section 3806 of the Internal Revenue Code (in respect 
of the Renegotiation Agreement referred to in Para¬ 
graph 7(c) above) in the amount of $4,404,013, reducing 
its postwar refund credit by $438,395.” 

S/ Luther Day 

S/ Roger P. Brennan rp 

1759 Union Commerce Building 
Cleveland, Ohio 
Attorneys for Petitioner 

S/ Jones, Day, Cockley & Reaves 
1759 Union Commerce Building 
Cleveland, Ohio 
Of Counsel 
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47 


(Filed Oct. 15, 1946) 


Docket No. 570-R 


Answer 

Comes now the respondent, the War Contracts Price 
Adjustment Board, by the Assistant Attorney General of 
the United States and in answer to the petition filed herein 
says: 

1. Respondent admits the allegations contained in para¬ 
graph 1 of the petition. 

2. Respondent denies the allegations contained in the 
last two sentences of paragraph 2 of the petition. Respond¬ 
ent admits the remaining allegations contained in para¬ 
graph 2 of the petition. 

3. Respondent admits the allegations contained in para¬ 
graph 3 of the petition. 

4. Respondent admits the allegations contained in para¬ 
graph 4 of the petition. 

5. Respondent admits the allegations contained in para¬ 
graph 5 of the petition and further alleges that $6,500,000 

is not the total amount in controversy. 

48 6. Respondent denies that it erred either as 

charged or as implied in paragraph 6 of the petition 
and in the various subparagraphs thereunder or in any 
other manner whatsoever; however, to the extent that any 
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of these assignments of error may be deemed to be material 
allegations of fact, they are denied. 

7. With respect to the various subparagraphs under 
paragraph 7 of the petition, respondent states as follows: 

(a). For lack of information and belief, respondent 
denies the allegations contained in subparagraph (a) and 
alleges that its determination of petitioner’s excessive 
profits for the fiscal year involved herein was based upon 
statements and representations made by petitioner during 
the course of the renegotiation proceedings and further 
alleges on information and belief that petitioner had sales 
and profits subject to renegotiation during the fiscal year 
ending December 31, 1943, and that the amount of peti¬ 
tioner’s excessive profits for said period was not less than 
$6,500,000. 

(b) . The allegations contained in the first, second and third 
sentences of subparagraph (b) are not material allegations 
of fact requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, respondent ad¬ 
mits that the Price Adjustment Board did consider and did 
allocate petitioner’s sales and costs based upon informa¬ 
tion and representations made by petitioner; however, for 
lack of information and belief, respondent denies the 

accuracy of the data submitted by the petitioner. 
49 For lack of information and belief, respondent denies 
the allegations contained in the fourth, fifth and sev¬ 
enth sentences of subparagraph (b). Respondent admits 
that petitioner, as alleged in the sixth sentence of subpara¬ 
graph (b), advised the Board that the petitioner had inad¬ 
vertently erred in its allocation of certain cost items; how¬ 
ever, respondent alleges that alleged such error was called 
to the attention of the respondent subsequent to the issu¬ 
ance of the unilateral order determining the amount of 
petitioner’s excessive profits. 

(c) and (d). Respondent is without knowledge or infor¬ 
mation sufficient to form a belief concerning the allegations 
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contained in subparagraphs (c) and (d), and therefore 
denies them. 

(e) . The allegations contained in the last sentence of 
subparagraph (e) are conclusions not requiring answer; 
however, insofar as they may be deemed to be material 
allegations of fact, they are denied. Respondent is with¬ 
out knowledge or information sufficient to form a belief 
concerning the remaining allegations contained in sub- 
paragraph (e), and therefore denies them. 

(f) . The allegations contained in subparagraph (f) are 
conclusions not requiring answer; however, insofar as they 
may be deemed to be material allegations of fact, respond¬ 
ent is without knowledge or information sufficient to form 
a belief concerning the allegations contained in subpara¬ 
graph (f), and therefore denies them. 

(g) . Respondent is without knowledge or information 

sufficient to form a belief concerning the allegations 
50 contained in subparagraph (g), and therefore denies 
them. 

(h) . The allegations contained in the last sentence of 
subparagraph (h) are conclusions not requiring answer; 
however, insofar as they may be deemed to be material 
allegations of fact, respondent is without knowledge or 
information sufficient to form a belief concerning these 
allegations, and therefore denies them. Respondent is 
without knowledge or information sufficient to form a 
belief concerning the remaining allegations contained in 
subparagraph (h), and therefore denies them. 

(i) . The allegations contained in subparagraph (i) are 
not material allegations of fact and are conclusions of law 
not requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, respondent is 
without knowledge or information sufficient to form a 
belief concerning these allegations, and therefore denies 
them. 

(j) . The allegations contained in subparagraph (j) are 
not material allegations of fact and are conclusions of law 
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not requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, they are denied. 

(k) . Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in the first sentence of subparagraph (k), and 
therefore denies them. The allegations contained in the 
last sentence of subparagraph (k) are not material allega¬ 
tions of fact requiring answer; however, insofar as they 
may be deemed to be material allegations of fact, they are 
denied. Respondent alleges that the Board did consider 

these items and determined that they were not proper 
51 items of costs to be deducted from petitioner’s rene¬ 
gotiate income. 

(l) . Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in subparagraph (1), and therefore denies them. 

(m) . The allegations contained in the first, third and 
fifth sentences of subparagraph (m) are conclusions of 
law not requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, respondent is 
without knowledge or information sufficient to form a belief 
concerning these allegations, and therefore denies them. 
Respondent is without knowledge or information sufficient 
to form a belief concerning the remaining allegations con¬ 
tained in subparagraph (m), and therefore denies them. 

(n) . The allegations contained in the first and fourth 
sentences of subparagraph (n) are conclusions of law not 
requiring answer; however, insofar as they may be deemed 
to be material allegations of fact, they are denied. The 
allegations contained in the eighth and tenth sentences of 
subparagraph (n) are not material allegations of fact re¬ 
quiring answer; however, insofar as they may be deemed 
to be material allegations of fact, respondent is without 
knowledge or information sufficient to form a belief con¬ 
cerning these allegations, and therefore denies them; how¬ 
ever, respondent admits that it determined that petitioner 
had received excessive profits in the amount of $6,500,000 
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during the fiscal year ending December 31, 1943. 

52 Respondent is without knowledge or information 
sufficient to form a belief concerning the remaining 

allegations contained in subparagraph (n), and therefore 
denies them. 

(o) . The allegations contained in the second clause of 
the fifth sentence of subparagraph (o) are conclusions of 
law not requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, respondent is 
without knowledge or information sufficient to form a belief 
concerning these allegations, and therefore denies them. 
Respondent is without knowledge or information sufficient 
to form a belief concerning the remaining allegations con¬ 
tained in subparagraph (o), and therefore denies them. 

(p) . Respondent denies the allegations contained in the 
first sentence of subparagraph (p). Respondent is without 
knowledge or information sufficient to form a belief con¬ 
cerning the remaining allegations contained in subpara¬ 
graph (p), and therefore denies them. 

(q) , (r) and (s). Respondent is without knowledge or 
information sufficient to form a belief concerning the allega¬ 
tions contained in subparagraph (q), (r) and (s), and 
therefore denies them. 

(t) . The allegations contained in subparagraph (t) are 
not material allegations of fact requiring answer; how¬ 
ever, insofar as they may be deemed to be material 

53 allegations of fact, respondent alleges that the mem¬ 
bers of the War Contracts Price Adjustment Board 

were appointed as provided in the Renegotiation Act of 
1943 and admits that petitioner had contracts with the 
United States Government; furthermore, respondent al¬ 
leges that petitioner’s renegotiation proceedings were con¬ 
ducted in compliance with the provisions of the Renegotia¬ 
tion Act of 1943, as amended. Respondent denies the re¬ 
maining allegations contained in subparagraph (t). 

(u) . The allegations contained in subparagraph (u) are 
not material allegations of fact and are conclusions of law 
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not requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, they are denied. 

(v) . The allegations contained in subparagraph (v) are 
not material allegations of fact; however, insofar as they 
may be deemed to be material allegations of fact, they are 
denied. Respondent further alleges that petitioner was 
furnished with a complete and comprehensive statement 
setting forth the basis for the determination that petitioner 
during its fiscal year ending December 31,1943, had realized 
excessive profits in the amount of $6,500,000. (See Ex¬ 
hibit “C” attached to the petition) 

(w) . Respondent admits that on May 28, 1946, it for¬ 
warded to petitioner the order as set forth in Exhibit “E” 
of the petition. Respondent denies the remaining allega¬ 
tions contained in subparagraph (w). 

54 Respondent denies generally and specifically each 
and every material allegation of fact contained in 
the petition not hereinbefore expressly admitted, qualified 
or denied. 

Wherefore, respondent prays this Court to determine 
that petitioner’s excessive profits for the fiscal year ending 
December 31, 1943, were not less than $6,500,000. 

Respectfully submitted, 

(Signed) John F. Sonnett, 
Assistant Attorney General . 

(Signed) Frederick N. Curley, 

Attorney. 
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40 (Filed September 4, 1947) 


Docket No. 622-R 


Answer 

Comes now the respondent, Board of Directors, Recon¬ 
struction Finance Corporation, by the Assistant Attorney 
General of the United States and in answer to the Petition 
and the Amendment to Petition (hereinafter referred to as 
the “petition”) filed herein says: 

1. Respondent admits the allegations contained in para¬ 
graph 1 of the petition. 

2. Respondent denies the allegations contained in the 
last two sentences of paragraph 2 of the petition. Respond¬ 
ent admits the remaining allegations contained in para¬ 
graph 2 of the petition. 

3. To the extent that the allegations contained in the 
first three sentences of paragraph 3 of the petition are 
supported by the terms of Exhibits A and B, they are ad¬ 
mitted. Respondent admits the allegations contained in the 
fourth sentence of paragraph 3 of the petition. Respond¬ 
ent denies the remaining allegations contained in para¬ 
graph 3 of the petition. 

4. Respondent admits the allegations contained in para¬ 

graph 4 of the petition. 

41 5. Respondent admits the allegations contained in 

paragraph 5 of the petition and further alleges that 
$5,497,833 is not the total amount in controversy. 

6. Respondent denies that it erred either as charged or 
as implied in paragraph 6 of the petition and in the various 
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subparagraphs thereunder or in any other manner what¬ 
soever; however, to the extent that any of these assign¬ 
ments of error may be deemed to be material allegations 
of fact, they are denied. 

7. With respect to the various subparagraphs under 
paragraph 7 of the petition, respondent states as follows: 

(a) . Respondent is without kiowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in subparagraph (a), and therefore denies them. 

(b) . For lack of information and belief, respondent 
denies the allegations contained in subparagraph (b) and 
alleges on information and belief that petitioner had sales 
and profits subject to renegotiation during the fiscal year 
ended December 31,1942 and that the amount of petitioner’s 
excessive profits for said period was not less than 
$5,497,833. 

(c) . Th allegations contained in subparagraph (c) are 
not material allegations of fact, requiring answer; however, 
insofar as they may be deemed to be material allegations of 
fact, respondent admits that the petitioner and a duly 
authorized agent of the War Department, the Navy De¬ 
partment, the Treasury Department, the Maritime Com¬ 
mission and the War Shipping Administration executed a 
written document denominated Renegotiation Agreement 

No. W-33-CP-1582. Respondent denies that said 
42 document was executed on July 7, 1943 and alleges 
on information and belief that this document was not 
executed by the agents of the various Government depart¬ 
ments until November 19,1943. Except as admitted, quali¬ 
fied or denied, respondent denies the remaining allegations 
contained in the first sentence of subparagraph (c) and 
admits the allegations contained in the second sentence of 
subparagraph (c). 

(d) . The allegations contained in the first and second sen¬ 
tences of subparagraph (d) are conclusions of law not re¬ 
quiring answer; however, insofar as they may be deemed to 
be material allegations of fact, they are denied. The allega- 
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tions contained in the third sentence of subparagraph (d) 
are not material allegations of fact requiring answer; how¬ 
ever, insofar as they may be deemed to be material allega¬ 
tions of fact, they are denied. The allegations contained 
in the fourth sentence of subparagraph (d) are not mate¬ 
rial allegations of fact requiring answer; however, insofar 
as they may be deemed to be material allegations of fact, 
they are admitted. The allegations contained in the fifth 
sentence of subparagraph (d) are not material allegations 
of fact requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, respondent ad¬ 
mits that certain data was submitted by petitioner and that 
when petitioner submitted this data to respondent, it made 
the assertions and conditions as alleged in the fifth sentence 
of subparagraph (d); except as admitted or qualified, re¬ 
spondent denies the allegations contained in the fifth sen¬ 
tence of subparagraph (d). 

(e). Respondent is without knowledge or information suf¬ 
ficient to form a belief concerning the allegations contained 
in subparagraph (e); and therefore denies them. 

43 (f). The allegations contained in the last two sen- 

sentences of subparagraph (f) are not material al¬ 
legations of fact requiring answer; however, insofar as they 
may be deemed to be material allegations of fact, respondent 
is without knowledge or information sufficient to form a be¬ 
lief concerning these allegations, and therefore denies them. 
For lack of information and belief, respondent denies the 
remaining allegations contained in subparagraph (f) and 
alleges that the amount of petitioner’s excessive profits for 
the period involved herein was not less than $5,497,833. 

(g). The allegations contained in subparagraph (g) are 
not material allegations of fact requiring answer; however, 
insofar as they may be deemed to be material allegations of 
fact, respondent denies the allegations in the first sentence 
which precede the semicolon and admits the remaining 
allegations contained in the first sentence. As to the allega¬ 
tions contained in the second sentence, respondent admits 
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that it “took into consideration” the provisions of Rene¬ 
gotiation Agreement No. W-33-CP-1582 and for lack of in¬ 
formation and belief denies the remaining allegations con¬ 
tained in the second sentence of subparagraph (g). 

(h) and (i). Respondent is without knowledge or infor¬ 
mation sufficient to form a belief concerning the allegations 
contained in subparagraphs (h) and (i), and therefore 
denies them. 

(j). The allegations contained in the last sentence of 
subparagraph (j) are conclusions not requiring answer; 
however, insofar as they may be deemed to be material 
allegations of fact, they are denied. Respondent is without 
knowledge or information sufficient to form a belief concern¬ 
ing the remaining allegations contained in subparagraph 
(j), and therefore denies them. 

44 (k). The allegations contained in subparagraph 

(k) are conclusions not requiring answer; however, insofar 
as they may be deemed to be material allegations of fact, 
respondent is without knowledge or information sufficient 
to form a belief concerning the allegations contained in 
subparagraph (k), and therefore denies them. 

(l) . Respondent is without knowledge or information suf¬ 
ficient to form a belief concerning the allegations contained 
in subparagraph (1), and therefore denies them. 

(m) . The allegations contained in the last sentence of 
subparagraph (m) are conclusions not requiring answer; 
however, insofar as they may be deemed to be material 
allegations of fact, respondent is without knowledge or 
information sufficient to form a belief concerning these 
allegations and therefore denies them. Respondent is with¬ 
out knowledge or information sufficient to form a belief 
concerning the remaining allegations contained in subpara¬ 
graph (m), and therefore denies them. 

(n) . The allegations contained in subparagraph (n) are 
not material allegations of fact and are conclusions of law 
not requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, respondent is 





ss 


without knowledge or information sufficient to form a belief 
concerning these allegations, and therefore denies them. 

(o). The allegations contained in subparagraph (o) are 
not material allegations of fact and are conclusions of law 
not requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, they are 
denied. 

45 (p). Respondent is without knowledge or informa¬ 

tion sufficient to form a belief concerning the allega¬ 
tions contained in the first sentence of subparagraph (p), 
and therefore denies them. The allegations contained in 
the last sentence of subparagraph (p) are not material 
allegations of fact requiring answer; however, insofar as 
they may be deemed to be material allegations of fact, they 
are denied. 

(q) . The allegations contained in the first and third sen¬ 
tences of subparagraph (q) are conclusions of law not re¬ 
quiring answer; however, insofar as they may be deemed 
to be material allegations of fact, respondent is without 
knowledge or information sufficient to form a belief con¬ 
cerning these allegations, and therefore denies them. Re¬ 
spondent is without knowiedge or information sufficient to 
form a belief concerning the remaining allegations con¬ 
tained in subparagraph (q), and therefore denies them. 

(r) . The allegations contained in the first and fourth sen¬ 
tences of subparagraph (r) are conclusions of law not 
requiring answer; however, insofar as they may be deemed 
to be material allegations of fact, they are denied. The 
allegations contained in the eighth and tenth sentences of 
subparagraph (r) are not material allegations of fact re¬ 
quiring answ'er; however, insofar as they may be deemed to 
be material allegations of fact, respondent is without knowl¬ 
edge or information sufficient to form a belief concerning 
these allegations, and therefore denies them; however, re¬ 
spondent admits that it determined that petitioner had re¬ 
ceived excessive profits in the amount of $5,497,833 during 
the fiscal year ended December 31, 1942. Respondent is 
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without knowledge or information sufficient to form a belief 
concerning the remaining allegations contained in subpara¬ 
graph (r), and therefore denies them. 

46 (s). The allegations contained in the fourth sen¬ 

tence of subparagraph (s) are conclusions of law not 
requiring answer; however, insofar as they may be deemed 
to be material allegations of fact, respondent is without 
knowledge or information sufficient to form a belief con¬ 
cerning these allegations, and therefore denies them. Re¬ 
spondent is without knowledge or information sufficient to 
form a blief concerning the remaining allegations con¬ 
tained in subparagraph (s), and therefore denies them. 

(t) . The allegations contained in the first sentence of sub- 
paragraph (t) are conclusions of lawr not requiring answer; 
however, insofar as they may be deemed to be material 
allegations of fact, they are denied. The remaining allega¬ 
tions contained in subparagraph (t) are conclusions not 
requiring answer; however, insofar as they may be deemed 
to be material allegations of fact, respondent is without 
knowledge or information spfficient to form a belief con¬ 
cerning these allegations, and therefore denies them. 

(u) (v) and (w). Respondent is without knowledge or 
information sufficient to form a belief concerning the allega¬ 
tions contained in subparagraphs (u) (v) and (w), and 
therefore denies them. 

(x) . The allegations contained in subparagraph (x) are 
not material allegations of fact requiring answer; however, 
insofar as they may be deemed to be material allegations of 
fact, respondent admits that petitioner had contracts with 
the United States Government and alleges that petitioner’s 
renegotiation proceedings were conducted in compliance 
with the provisions of the Renegotiation Act of 1942, as 
amended. Respondent denies the remaining allegations 
contained in subparagraph (x). 

(y) . The allegations contained in subparagraph (y) are 
not material allegations of fact and are conclusions of law 
not requiring answer; however, insofar as they may be 



90 


deemed to be material allegations of fact, they are 
denied. 

47 (z). The allegations contained in subparagraph 

(z) are not material allegations of fact requiring 
answer; however, insofar as they may be deemed to be 
material allegations of fact, they are denied. 

(aa). Respondent admits the allegations contained in sub- 
paragraph (aa) to the extent that they are supported by 
the terms of Exhibit B attached to the petition. The re¬ 
maining allegations contained in subparagraph (aa) are 
conclusions of law not requiring answer; however, insofar 
as they may be deemed to be material allegations of fact, 
they are denied. 

(bb). The allegations contained in subparagraph (bb) 
are not material allegations of fact requiring answer; how¬ 
ever, insofar as they may be deemed to be material allega¬ 
tions of fact, respondent admits that the Board considered 
the report of renegotiation of the War Contracts Price 
Adjustment Board and denies the remaining allegations 
contained in subparagraph (bb). 

(cc). Respondent admits the allegations contained in sub- 
paragraph (cc). 

Respondent denies generally and specifically each and 
every material allegation of fact contained in the petition 
not hereinbefore expressly admitted qualified or denied. 

Wherefore, respondent prays that this Court determine 
that petitioner’s excessive profits for the fiscal year ended 
December 31,1942 were not less than $5,497,833. 

Respectfully submitted, 

Peyton Ford, 

Assistant Attorney General. 

Frederick N. Curley, 

Attorney. 

• ••••••• 
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55 (Filed July 28, 1949) 


Docket No. 570-R 


Stipulation 

It is hereby agreed by and between the parties hereto that 
the following facts may be taken by this Court as true and 
as proved for the purpose of this proceeding: 

1. Petitioner is, and throughout the fiscal year ended 
December 31, 1943 (hereinafter called the “fiscal year”) 
was, a corporation duly organized and existing under the 
laws of the State of Ohio with its principal office and place 
of business located at 5701 Carnegie Avenu,e Cleveland, 
Ohio. 

2. Respondent, War Contracts Price Adjustment Board 
is a governmental agency or body created by Section 701 
of the Revenue Act of 1943. 

3. Petitioner is, and throughout the fiscal year was, en¬ 
gaged in the manufacture and sale of machine tools known 
as turret lathes and of parts and equipment therefor. 

4. During the fiscal year Petitioner made sales under 
contracts with several of the Departments named in the 

Renegotiation Act, as amended, and under subcon- 
56 tracts under contracts with several of such Depart¬ 
ments. On January 30, 1946 the RFC Price Adjust¬ 
ment Board, an agency of Reconstruction Finance Corpora¬ 
tion, made and entered a unilateral determination and order 
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that during the fiscal year Petitioner realized $6,500,000 of 
excessive profits under contracts with the Departments and 
under subcontracts under contracts with the Departments. 
Among the contracts and subcontracts under which Peti¬ 
tioner was so found to have realized excessive profits were 
contracts with Defense Plant Corporation and subcontracts 
under contracts with Defense Plant Corporation and the 
other former subsidiaries of Reconstruction Finance Cor¬ 
poration named in the Renegotiation Act, as amended. 
Petitioner’s contracts with Defense Plant Corporation 
and subcontracts under contracts with Defense Plant 
Corporation and the former subsidiaries of Recon¬ 
struction Finance Corporation named in the Renegotia¬ 
tion Act, as amended, are hereinafter collectively called 
“Defense Plant Corporation contracts and subcontracts.” 
Petitioner duly filed with Respondent War Contracts 
Price Adjustment Board a request for review of 
such unilateral determination and order and by letter 
dated May 2S, 1946 Respondent War Contracts Price 
Adjustment Board notified Petitioner that, no review 
of such determination and order having been initiated by 
such Respondent, such determination and order was deemed 
the determination of Respondent War Contracts Price Ad¬ 
justment Board. Thereafter Petitioner duly filed in this 
Court its petition for redetermination pursuant to Subsec¬ 
tion (e)(1) of the Renegotiation Act, as amended. 

5. With respect to the sales and profits in controversy 
in this proceeding, Petitioner and Respondent agree 
that: 

57 (a) If the Renegotiation Act, either as originally 

enacted on April 28, 1942, or as subsequently amended, 
including the amendment of February 25, 1944, is ap¬ 
plicable to, and constitutionally subjects to renegotia¬ 
tion, all of Petitioner’s Defense Plant Corporation con¬ 
tracts and subcontracts (with respect to profits received 
or accrued by Petitioner therefrom during the fiscal 
year) which were made and fully performed by Peti¬ 
tioner before July 1, 1943, and under which final pay¬ 
ment was made to Petitioner after April 27, 1942, and 
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before July 1, 1943, then of the profits realized by 
Petitioner during the fiscal yar under contracts and 
sucontracts which are subject to renegotiation, that 
portion which must be eliminated as excessive under 
the Renegotiation Act, as amended, amounts to $6,836,- 
471.86 (bfore application of the tax credit pursuant to 
Section 3806 of the Internal Revenue Code) ; 

(b) If the Renegotiation Act, either as originally en¬ 
acted on April 28, 1942, or as subsequently amended 
including the amendment of February 25, 1944, is not 
applicable to, or cannot constitutionally subject to rene¬ 
gotiation, any of Petitioner’s Defense Plant Corpora¬ 
tion contracts or subcontracts (with respect to profits 
received or accrued by Petitioner therefrom during the 
fiscal year) which were made and fully performed by 
Petitioner before July 1, 1943, and under -which final 
payment was made to Petitioner after April 27, 1942, 
and before July 1, 1943, then of the profits realized by 

Petitioner during the fiscal year under contracts and 
58 subcontracts which are subject to renegotiation, 

that portion which must be eliminated as excessive 
under the Renegotiation Act, as amended, amounts to 
$4,201,008.82 (before application of the tax credit pur¬ 
suant to Section 3806 of the Internal Revenue Code). 

(c) This stipulation is not intended to and shall not 
affect the right of either party to offer to the Court and 
the right of the Court to receive evidence pertinent to 
the questions of (i) whether and to what extent, if any, 
Petitioner’s Defense Plant Corporation contracts and 
subcontracts were subject to renegotiation under the 
Renegotiation Act prior to the Amendment of July 1, 
1943, and (ii) whether the July 1, 1943 Amendment to 
the Renegotiation Act was intended to be retroactive in 
its application. Each party shall have the right to 
object to any such evidence. 

6. The parties shall join in a motion under Rule 27(d) 
of the Rules of Practice of the Tax Court to have the case 
placed on the reserve calendar of the Tax Court until the 
appeal in the case of The Blanchard Machine Company v. 
Reconstruction Finance Corporation Price Adjustment 
Board now pending as No. 9925 in the United States Court 
of Appeals for the District of Columbia shall have been dis- 
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posed of by that Court, and in the event that review of that 
Court’s judgment is sought, the proceedings for review of 
such judgment shall have been disposed of finally by the 
United States Supreme Court. The parties shall not be 
deemed to have agreed that a decision in said Blanchard 
case shall be binding on the parties hereto or decisive of 
this case. 

59 7. Petitioner has not agreed, and does not agree 

that its Defense Plant Corporation contracts and 
subcontracts which were made and fully performed by 
Petitioner before July 1, 1943 and under which final pay¬ 
ment was made to Petitioner after April 27,1942 and before 
July 1, 1943 are subject to renegotiation under the Rene¬ 
gotiation Act as properly construed. 

8. This stipulation shall be binding on the parties only in 
the event that the Court shall accept it in its entirety, and 
if the stipulation is rejected in whole or in part by the 
Court, the entire stipulation shall be void and of no force 
and effect. 

Lutheb Day 

Roger P. Brennan 
1759 Union Commerce Building 
Cleveland 14, Ohio 
Attorneys for Petitioner 

H. S. Morison 

Assistant Attorney General 

Frederick N. Curly 

Attorney, Department of Justice 

Attorneys for Respondents 

• ••••••• 
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48 (Filed July 28, 1949) 


Docket No. 622-B 


Stipulation 

It is hereby agreed by and between the parties hereto 
that the following facts may be taken by this Court as true 
and as proved for the purpose of this proceeding: 

1. Petitioner is, and throughout the fiscal year ended 
December 31,1942 (hereafter called the “fiscal year”) was, 
a corporation duly organized and existing under the laws of 
the State of Ohio with its principal office and place of busi¬ 
ness at 5701 Carnegie Avenue, Cleveland, Ohio. 

2. Respondent, Reconstruction Finance Corporation, is 
a body corporate created by the “Reconstruction Finance 
Corporation Act” (47 Stat. 5) and is the successor pursuant 
to a joint resolution of Congress approved June 30, 1945 
(Public 109, 79 Congress, First Session) to the functions, 
powers, duties and authority of Defense Plant Corporation, 
Defense Supplies Corporation, Metal Reserve Company 
and Rubber Reserve Company, all of which were before 
June 30, 1945, subsidiaries of Reconstruction Finance Cor¬ 
poration. 

3. Petitioner is, and throughout the fiscal year was, en¬ 
gaged in the manufacture and sale of machine tools known 
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as turret lathes and of parts and equipment therefor. 

49 4. Under date of July 7, 1943, Petitioner and the 
duly authorized agent of the War Department, the 

Navy Department, the Treasury Department, the Maritime 
Commission and the War Shipping Administration executed 
a written renegotiation agreement denominated Renegotia¬ 
tion Agreement No. W-33-CP-1582, which document 
included among other things (a) the finding of the Under¬ 
secretary of War as to excessive profits received or accrued 
by Petitioner during the fiscal year ended December 3i, 
1942, on $20,157,241 of sales made by Petitioner under con¬ 
tracts with said Departments and subcontracts under con¬ 
tracts with said Departments and (b) the agreement of 
Petitioner to pay to the United States the amount so found. 
Thereafter, Petitioner paid the net amount due under said 
agreement. A copy of said agreement, marked Exhibit A, 
is attached hereto and made a part hereof. 

5. During the fiscal year Petitioner made sales under con¬ 
tracts with Defense Plant Corporation and under subcon¬ 
tracts with Defense Plant Corporation and other former 
subsidiaries of Reconstruction Finance Corporation named 
in the Renegotiation Act, as amended. All such contracts 
and subcontracts are hereinafter collectively called “De¬ 
fense Plant Corporation contracts and subcontracts”. On 
August 26, 1946, RFC Price Adjustment Board, an agency 
of Reconstruction Finance Corporation, made and entered 
a unilateral determination and order that, of the profits 
realized by Petitioner during the fiscal year under Peti¬ 
tioner’s Defense Plant Corporation contracts and subcon¬ 
tracts, $5,497,833 represented excessive profits. Thereafter 
Petitioner duly filed in this Court its petition for redeter¬ 
mination pursuant to Subsection (e)(2) of the Renegotia¬ 
tion Act, as amended. 

50 6. With respect to the sales and profits in con¬ 
troversy in this proceeding, Petitioner and Respond¬ 
ent agree that: 
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(a) If the Renegotiation Act, either as originally- 
enacted on April 28, 1942, or as subsequently amended, 
is applicable to, and constitutionally subjects to rene¬ 
gotiation, all of Petitioner’s Defense Plant Corporation 
contracts and subcontracts (with respect to profits re¬ 
ceived or accrued by Petitioner therefrom during the 
fiscal year) which were made and fully performed by 
Petitioner before July 1, 1943, and under which final 
payment was made to Petitioner after April 27, 1942, 
and before July 1, 1943, then of the profits realized by 
Petitioner during the fiscal year under Defense Plant 
Corporation contracts and subcontracts, that portion 
which must be eliminated as excessive under the Re¬ 
negotiation Act, as amended, amounts to $5,836,450.87 
(before application of the tax credit pursuant to Sec¬ 
tion 3806 of the Internal Revenue Code). 

(b) If the Renegotiation Act, either as originally 
enacted on April 28, 1942, or as subsequently amended, 
is not applicable to, or cannot constitutionally subject 
to renegotiation, any of Petitioner’s Defense Plant Cor¬ 
poration contracts or subcontracts (with respect to 
profits received and accrued by Petitioner therefrom 
during the fiscal year) which were made and fully per¬ 
formed by Petitioner before July 1, 1943, and under 

which final payment was made to Petitioner after 
51 April 27, 1942, and before July 1, 1943, then of the 

profits realized by Petitioner during the fiscal year 
under Defense Plant Corporation contracts and sub¬ 
contracts, that portion which must be eliminated as 
excessive under the Renegotiation Act amounts to 
$76,697.35 (before application of the tax credit pursu¬ 
ant to Section 3806 of the Internal Revenue Code). 

(c) This stipulation is not intended to and shall not 
affect the right of either party to offer to the Court and 
the right of the Court to receive evidence pertinent to 
the questions (i) whether and to what extent, it any 
Petitioner’s Defense Plant Corporation contracts and 
subcontracts were subject to renegotiation under the 
Renegotiation Act prior to the Amendment of July 1, 
1943, and (ii) whether the July 1, 1943 Amendment to 
the Renegotiation Act was intended to be retroactive in 
its application Each party shall have the right to 
object to any such evidence. 
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7. The parties shall join in a motion under Rule 27(d) of 
the Rules of Practice of the Tax Court to have the case 
placed on the reserve calendar of the Tax Court until the 
appeal in the case of The Blanchard Machine Company v. 
Reconstruction Finance Corporation Price Adjustment 
Board now pending as No. 9925 in the United States Court 
of Appeals for the District of Columbia shall have been 
disposed of by that Court and, in the event that review of 
that Court’s judgment is sought, until the proceedings for 
review of such judgment shall have been disposed of finally 

by the United States Supreme Court. The parties 
52 shall not be deemed to have agreed that a decision in 
said Blanchard case shall be binding on the parties 
hereto or decisive of this case. 

8. Petitioner has not agreed, and does not agree, that its 
Defense Plant Corporation contracts and subcontracts 
which were made and fully performed by Petitioner before 
July 1, 1943 and under which final payment was made to 
Petitioner after April 27, 1942 and before July 1, 1943 are 
subject to renegotiation under the Renegotiation Act as 
properly construed. 

9. This stipulation shall be binding on the parties only in 
the event that the Court shall accept it in its entirety, and 
if the stipulation is rejected in whole or in part by the 
Court, the entire stipulation shall be void and of no force 
and effect. 

(Signed) Luther Day 

(Signed) Roger P. Brennan 
1759 Union Commerce Building 
Cleveland 14, Ohio 
Attorneys for Petitioner 

(Signed) H. S. Morrison 

Assistant Attorney Gneral 

(Signd) Frederick N. Curley 
Attorney, Department of Justice 

Attorneys for Respondent 

• ••••••• 
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53 Exhibit A 

W-33-Cp-1582 
RESTRICTED 
War Department 

(Supply Service or Material Command) 

Price Adjustment Section 
Renegotiation Agreement 
July 7, 1943 

I. As a result of renegotiation, pursuant to Section 403 
of the Sixth Supplemental National Defense Appropriation 
Act, 1942, as amended, between the undersigned The War¬ 
ner & Swasey Company, a corporation, with its principal 
office at 5701 Carnegie Avenue, in the City of Cleveland, 
State of Ohio, and the Under Secretary of War, it has been 
found, for the purposes of this Agreement only, that Five 
Million Five Hundred housand Dollars ($5,500,000) of the 
aggregate prices of the undersigned in effect under the 
contracts of the undersigned with the War Department 
(and under contracts, if any, with the Navy Department, 
the Treasury Department, and the Maritime Commission) 
enumerated or generally described in “Exhibit A” attached 
hereto, and under its subcontracts enumerated or generally 
described in “Exhibit B” attached hereto, represent the 
amount of excessive profits realized, or likely to be realized 
by the undersigned during its fiscal year ending December 
31, 1942. The finding herein is based upon the financial 
and other data, including the comparative statement of 
operating results before and after this adjustment for said 
fiscal year, set forth in “Exhibit C” attached hereto. “Ex¬ 
hibit D” attached hereto contains a complete list of the 
subsidiaries of the undersigned, all of which are consolidated 
with the undersigned for the purposes hereof except such, 
if any, as may be expressly excluded by proper notation on 
said exhibit. 
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This document contains information affecting the na¬ 
tional defense of the United States within the meaning 
of the Espionage Act, 50 U.S.C.; 31 and 32, as amended. 
Its transmission or the revelation of its contents in any 
manner to an unauthorized person is prohibited by law. 

54 II. It has been determined by the Bureau of Inter¬ 
nal Revenue that the credit allowable to the under¬ 
signed for federal taxes for the fiscal year ended December 
31,1942, as provided in Section 3806 of the Internal Revenue 
Code is $4,404,012.79. The undersigned therefore agrees to 
pay to the United States of America the sum of $1,095,987.21 
(representing the difference between $5,500,000 re¬ 
ferred to in Paragraph I hereof and said $4,404,012.79) 
payable as follows: $365,329.07 forthwith upon the execu¬ 
tion of this agreement; $365,329.07 on or before September 
15, 1943; and $365,329.07 on or before December 15, 1943. 

III. The undersigned will not utilize this renegotiation 
or adjustment in any attempt to recover for its own benefit 
from any person, firm or corporation all or any part of any 
such price reduction or of any amount so withheld or re¬ 
covered from, or paid or credited to the United States by, 
the undersigned pursuant to this agreement. 

IV. There is attached, marked “Exhibit E”, a Balance 
Sheet, Profit and Loss Statement, and Analysis of Surplus 
for the year 1942, certified by independent public account¬ 
ants. 

V. The finding herein shall be deemed a final determina¬ 
tion of the excessive profits of the undersigned for said year 
1942 under said contracts and subcontracts, subject to the 
rights of the Under Secretary of War, or his duly author¬ 
ized representative to reopen the renegotiation in his dis¬ 
cretion at any time hereafter upon a showing of fraud or 
malfeasance or a wilful misrepresentation of a material 

fact. 

55 It is agreed that the final determination herein evi¬ 
denced shall not be considered a precedent or used as evi¬ 
dence (a) in determining, pursuant to renegotiation, the 
existence or non-existence of excessive profits under any 
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other contract or subcontract or for any other fiscal period, 
or (b) in connection with any processing other than for the 
enforcement of this agreement. 

VI. No member of or delegate to Congress or resident 
commissioner shall be admitted to any share or part of this 
agreement or to any benefit that may arise therefrom, but 
this provision shall not be construed to extend to this agree¬ 
ment if made with a corporation for its general benefit. 

The undersigned warrants that it has not employed any 
person to solicit or secure this agreement upon any agree¬ 
ment for a commission, percentage, brokerage, or contin¬ 
gent fee. Breach of this warranty shall give the 
Government the right to annul this agreement. 

VII. This agreement has been duly executed by or on 
behalf of the undersigned company pursuant to proper 
authority and by or on behalf of the Secretary of War (and 
when applicable the Secretary of the Navy, the Secretary 
of the Treasury and the Chairman of the Maritime Com¬ 
mission), pursuant to authority conferred by subsection (c) 
(4) Section 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942, as amended. The authority of the 
Secretary (ies) (and when applicable, the Chairman) has 
been duly delegated to the person executing this agreement 
in his (their) bhalf by delegations of authority and discre¬ 
tion made pursuant to subsection (f) of said Section 403, 
as amended. 

56 The Warner & Swasey Company 

By Chqs. J. Stilwell, 

President 

Affix 

Corporate 

Seal 

(Attached hereto is an attested copy of an authorizing 
resolution of the Board of Directors). 

Attest: 

Warner Seely 
Secretary 
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The United States of America 

By: Joseph M. Dodge 

Chairman, War Department Price Adjust¬ 
ment Board. Acting in behalf of the Secre¬ 
tary of War, the Secretary of the Navy, 
the Secretary of the Treasury, the Chair¬ 
man of the Maritime Commission, and the 
Administrator of the War Shipping Ad¬ 
ministration under delegation of authority 
and direction pursuant to subsection (f) 

Nov 19 1943 of Section 403, as amended. 

Renegotiation Agreement 

dated 7 July 1943. 

57 RESTRICTED 

Price Contracts With the United States 

Sales on price contracts for year ended December 
31, 1942, to War, Navy and Treasury Depart¬ 
ments and Maritime Commission 

Total sales for year 1942 to: 

Army Air Forces 
Chemical Warfare Services 
Corps of Engineers 
Ordnance 

Ordnance—Lend Lease 
Quartermaster General 
Signal Corps 
Surgeon General 
Transportation Corps 

Total War Department 

Navy Department 
Treasury Department 
Maritime Commission 
Other Renegotiable Sales 


$5,873,083 


$1,796,966 

3,906 

15,626 

625,031 

1,966,637 

3,906 

15,626 


$4,427,697 

1,406,321 

39,065 


$1,445,386 
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Note: This statement is intended to cover all of the sales 
on renegotiable prime contracts of the Company 
and its subsidiaries with the War, Navy and Treas¬ 
ury Departments, and Maritime Commission, but 
whether or not herein specifically referred to, the 
Company represents that the volume of renegoti¬ 
able sales as indicated on Exhibit C covers and in¬ 
cludes all of the renegotiable business on such price 
contracts of the Company and its subsidiaries 
listed on “Exhibit D’\ Sales to the Defense Plant 
Corporation are not included above as price con¬ 
tracts. 

Exhibit B 

58 

Subcontracts 

Sales on subcontracts for year 1942: $14,284,158 

Note: 1. It is estimated that the foregoing figure of 
$14,284,158 of sales arises from shipments against 
approximately 15,000 orders or contracts. It is 
impossible without a great deal of time and labor, 
to determine the amount of sales or how many 
orders or contracts are allocable to the various 
Departments of the Government. 

2. This statement covers all of the sales under re¬ 
negotiable subcontracts of the Company and its 
subsidiaries under contracts of other contractors 
with the War, Navy and Treasury Departments, 
and the Maritime Commission, and includes all of 
the renegotiable business of the Company and 
its subsidiaries listed on “Exhibit D” on such sub¬ 
contracts. Sales to subcontractors to Defense 
Plant Corporation are not included above. 
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59 RESTRICTED 

Exhibit C 

BEFORE RENEGOTIATION AFTER RENEGOTIATION 

Business Business Not Business Business Not 

Subject To Subject To Subject To Subject To 

Item Renegotiation Renegotiation Total Renegotiation Renegotiation Total 


1. et Sales ..... 

2. Cost of Sales-- 

3. Selling & Advertising Expenses.. 

4. General & Administrative Expenses. 

5. State Income Taxes.... 

6. Interest & Debt Discount. 

7. Year End Adjustments---. 

8. Refund Required Under Renegotiation Law_ 

9. Total Deductions . 

10. Net Profit Before Other Income or Reduction.... 

11. Fees Earned Under CPFF Contracts. 

12. Other Income (Net).... 

13. Net Profit Before Federal Income Taxes.. 


20,157,241 

10,924,263 

785,881 

625,442 



12,335,586 

7,821,655 



7,821,655 


31,469,195 

17,019,266 

1,219,393 

976,613 



19,215,272 

12,253,923 


147,385 

12,401,308 


51,626,436 

27,943,529 

2,005,274 

1,602,055 



31,550,858 

20,075,578 


147,385 

20,222,963 


20,157,241 

10,924,263 

785,881 

625,442 



5,500,000 

17,835,586 

2,321,655 



2,321,655 


31,469,195 

17,019,266 

1,219,393 

976,613 



19,215,272 

12,253,923 


147,385 

12,401,308 


51,626,436 

27,943,529 

2,005,274 

1,602,055 



5,500,000 

37,050,858 

14,575,578 


147,385 

14,722,963 


Note: Segregation of business renegotiablc and non-renegotiablc was arrived at by an actual detailed analysis of shipments of the first seven months of 1942, plus a 
careful study of scheduled shipments of the last five months of 1942. This breakdown was presented to the Price Adjustment Board and all borderline cases 
were determined by it. For the purposes of this agreement Defense Plant Corporation business is included under “Business Not Subject to Renegotiation.” 
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60 RESTRICTED 

Exhibit D 

Subsidiaries 

The Warner & Swasey Sales Company 
5701 Carnegie Avenue, Cleveland, Ohio 

The Sterling Foundry Company 
Wellington, Ohio 

Note: The Sterling Foundry Company is a partially owned 
subsidiary of The Warner & Swasey Company and 
is, therefore, not consolidated in any of the figures 
furnished herewith. 


61 RESTRICTED 

Exhibit “E” 

Copy of Exhibit “E” is with original copy of Agreement. 
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(Filed Aug. 8, 1949) 


Docket No. 570-R 
(Same in 622-R) 

Motion to Place Case on Reserve Calendar 

The Tax Court of the U. S. 

Granted Aug. 9, 1949 (Sgd.) John W. Kern 

Come now the parties by their attorneys and move the 
Court that the above-entitled case be placed on the Court’s 
reserve calendar in accordance with Rule 27 (d) of the 
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Rules of Practice and pursuant to the stipulation filed with 
the Tax Court on July 28,1949. 

Respectfully submitted, 

Lutheb Day 
Roger P. Brennan 
1759 Union Commerce Building 
Cleveland 14, Ohio 
Attorneys for Petitioner 

H. G. Morison, 

Assistant Attorney General. 

Frederick N. Cueley, 

Attorney, Department of Justice. 

Attorneys for the Respondents. 


61 (Filed Nov. 10, 1950) 


Docket No. 570-R 


Motion for the Entry of an Order Determining Excessive 

Profits 

Comes now the respondent by the Assistant Attorney 
General of the United States and moves the Court that the 
above-entitled case which is presently on the Tax Court’s 
reserve calendar be removed therefrom and that the Court 
enter an order herein determining the excessive profits of 
the Warner & Swasey Company, petitioner, to be in the 
amount of $6,836,471.86 for the fiscal year ended Decem¬ 
ber 31, 1943, in accordance with paragraph 5 (a) of the 


Stipulation made by petitioner and respondent and on file 
with the Court. 

Respectfully submitted, 

H. G. Mobison, 

Assistant Attorney General. 

Frederick N. Curley, 

Attorney, Department of Justice. 


Docket No. 570-R 

62 Memorandum in Support of Motion 

The motion to place this case upon the reserve calendar 
was granted August 9, 1949. On July 28, 1949, the peti¬ 
tioner and respondent filed with this Court a stipulation. 
This stipulation provides as follows: 

“5. With respect to the sales and profits in contro¬ 
versy in this proceeding, Petitioner and Respondent 
agree that: 

(a) If the Renegotiation Act, either as originally 
enacted on April 28, 1942, or as subsequently 
amended, including the Amendment of February 25, 
1944, is applicable to, and constitutionally subjects 
to renegotiation, all of Petitioner’s Defense Plant 
Corporation contracts and subcontracts (with respect 
to profits received or accrued by Petitioner there¬ 
from during the fiscal year) which were made and 
fully performed by Petitioner before July 1, 1943, 
and under which final payment was made to Peti¬ 
tioner after April 27, 1942, and before July 1, 1943, 
then of the profits realized by Petitioner during the 
fiscal year under contracts and subcontracts which 
are subject to renegotiation, that portion which must 
be eliminated as excessive under the Renegotiation 
Act, as amended, amounts to $6,836,471.86 (before 
application of the tax credit pursuant to Section 3806 
of the Internal Revenue Code). 
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“6. The parties shall join in a motion under Rule 
27(d) of the Rules of Practice of the Tax Court to 
have the case placed on the reserve calendar of the 
Tax Court until the appeal in the case of The Blanchard 
Machine Company v. Reconstruction Finance Corpora¬ 
tion Price Adjustment Board now pending as No. 9925 
in the United States Court of Appeals for the District 
of Columbia shall have been disposed of by that Court 
and, in the event that review of that Court’s judgment 
is sought, the proceedings for review of such judgment 
shall have been disposed of finally by the United States 
Supreme Court. The parties shall not be deemed to 
have agreed that a decision in said Blanchard case 
shall be binding on the parties hereto or decisive of this 
case.” 

The United States Court of Appeals for the District of 
Columbia affirmed (177F(2) 727) the Tax Court’s decision 
in the Blanchard Machine Company v. Reconstruction Fi¬ 
nance Corporation Price Adjustment Board, and 
63 held that the Renegotiation Act of 1942, as amended, 
is applicable to and constitutionally subjects to re¬ 
negotiation Defense Plant Corporation contracts and sub¬ 
contracts which were made and fully performed by contrac¬ 
tors or subcontractors prior to July 1, 1943. The United 
States Supreme Court denied certiorari in the Blanchard 
case on March 13,1950 (339 U. S. 912). 

The constitutionality of the Renegotiation Act has been 
passed upon by the Supreme Court in the case of Lichter, 
et al. v. United States, 334 U. S. 742; and Lincoln Electric 
Company v. Forrestal, 334 U. S. 841. 

In addition, the Supreme Court has denied certiorari in 
the case of Ring Construction Company v. Secretary of 
War, 339 U. S. 943. 

In the Ring case, supra, the United States Court of Ap¬ 
peals for the District of Columbia held that the Renegotia¬ 
tion Act was applicable to contracts made directly with the 
War Department upon which final payment had not been 
made prior to April 28,1942, even though the contracts had 
been made before that date, and that as so applied, the 
Act was constitutional. 





Ill 


By denying certiorari in these cases, it is believed that 
the Supreme Court has indicated its opinion that the 
Lichter case, supra, is decisive as to all constitutional is¬ 
sues arising under the Renegotiation Act. 

This Court has uniformly recognized the controlling ef¬ 
fect of the decisions cited, supra, respecting constitutional¬ 
ity of the Renegotiation Act. For example, in the case of 
Psaty & Fuhrman, Inc. v. Secretary of War, 11 T. C. 638 
(App. dismissed, 182 F(2) 985), the parties had stipulated 
that this Court should decide one issue and then place the 
case on its reserve calendar to await a controlling decision 
by the Supreme Court. 

64 This Court’s decision was enunciated after the 
Lichter decision, supra . This Court, therefore, held 
that the constitutional question had been finally settled, and 
instead of putting the case on the reserve calendar, issued 
its order, saying: 

“Several issues were raised by the pleadings. All 
but two of these were abandoned by petitioner by stip¬ 
ulation. Of the two remaining, one involved the con¬ 
stitutionality of the Renegotiation Act of 1942. We 
granted a motion made at the hearing to place the case 
on our reserve calendar to await the decision of the 
Supreme Court of the United States on this issue. The 
Court recently upheld the constitutionality of that Act 

in Lichter v. United States, .... U. S.(June 14, 

1948). Hence, in accordance with the stipulation, there 
remains only one issue, namely, should the contract 
herein involved, which was renegotiated on a com¬ 
pleted contract basis, have been renegotiated on a fiscal 
year basis?” 

• • # • • 

“In view of the above and in accordance with the 
stipulation, we hold that petitioner’s profits on the 
contract involved were excessive to the extent of 
$700,000. 

“An order will be entered in accordance therewith.” 

Under these circumstances, it is respectfully submitted 
that this case should be removed from the Tax Court’s re- 
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serve calendar and that an order be issued determining that 
the excessive profits realized by petitioner during the fiscal 
year involved from petitioner’s contracts and subcontracts 
which are subject to renegotiation were in the amount of 
$6,836,471.86. 


Respectfully submitted, 

H. G-. Morison, 

Assistant Attorney General. 

Frederick N. Curley, 

Attorney, 

Department of Justice. 


63 (Filed Nov. 10, 1950) 

Docket No. 622-R 

Motion for the Entry of an Order Determining Excessive 

Profits 

Comes now the respondent by the Assistant Attorney 
General of the United States and moves the Court that the 
above-entitled case which is presently on the Tax Court’s 
reserve calendar be removed therefrom and that the Court 
enter an order herein determining the excessive profits of 
the Warner & Swasey Company, petitioner, to be in the 
amount of $5,836,450.87 for the fiscal year ended Decem¬ 
ber 31, 1942, from petitioner’s Defense Plant Corporation 
contracts and subcontracts in accordance with paragraph 
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6 (a) of the Stipulation made by petitioner and respondent 
and on file with the Court. 

Respectfully submitted, 

EL Gk Mobison, 

Assistant Attorney General. 

Frederick N. Curley, 

Attorney, 

Department of Justice. 


Docket No. 622-R 

64 Memorandum in Support of Motion 

The motion to place this case upon the reserve calendar 
was granted August 9, 1949. On July 28, 1949, the peti¬ 
tioner and respondent filed with this Court a stipulation. 
This stipulation provides as follows: 

“6. With respect to the sales and profits in contro¬ 
versy in this proceeding, Petitioner and Respondent 
agree that: 

(a) If the Renegotiation Act, either as originally 
enacted on April 28, 1942, or as subsequently 
amended, is applicable to, and constitutionally sub¬ 
jects to renegotiation, all of Petitioner’s Defense 
Plant Corporation contracts and subcontracts (with 
respect to profits received or accrued by Petitioner 
therefrom during the fiscal year) which were made 
and fully performed by Petitioner before July 1, 
1943, and under which final payment was made to 
Petitioner after April 27, 1942, and before July 1, 
1943, then of the profits realized by Petitioner dur¬ 
ing the fiscal year under Defense Plant Corporation 
contracts and subcontracts, that portion which must 
be eliminated as excessive under the Renegotiation 
Act, as amended, amounts to $5,836,450.87 (before 
application of the tax credit pursuant to Section 
3806 of the Internal Revenue Code). 

• ••••• 

“7. The parties shall join in a motion under Rule 
27(d) of the Rules of Practice of the Tax Court to have 
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the ease placed on the reserve calendar of the Tax 
Court until the appeal in the case of The Blanchard 
Machine Company v. Reconstruction Finance Corpora¬ 
tion Price Adjustment Board now pending as No. 9925 
in the United States Court of Appeals for the District 
of Columbia shall have been disposed of by that Court 
and, in the event that review of that Court’s judgment 
is sought, the proceedings for review of such judgment 
shall have been disposed of finally by the United States 
Supreme Court. The parties shall not be deemed to 
have agreed that a decision in said Blanchard case shall 
be binding on the parties hereto or decisive of this 
case.” 

The United States Court of Appeals for the District of 
Columbia affirmed (177 F(2) 727) the Tax Court’s decision 
in the Blanchard Machine Company v. Reconstruction Fi¬ 
nance Corporation Price Adjustment Board, and held that 
the Renegotiation Act of 1942, as amended, is appli- 
65 cable to and constitutionally subjects to renegotia¬ 
tion Defense Plant Corporation contracts and sub¬ 
contracts which were made and fully performed by contrac¬ 
tors or subcontractors prior to July 1, 1943. The United 
States Supreme Court denied certiorari in the Blanchard 
case on March 13,1950 (339 U. S. 912). 

The constitutionality of the Renegotiation Act has been 
passed upon by the Supreme Court in the cases of Lichter, 
et al. v. United States , 334 U. S. 742; and Lincoln Electric 
Company v. For rested, 334 U. S. 841. 

In addition, the Supreme Court has denied certiorari in 
the case of Ring Construction Company v. Secretary of 
War, 339 U. S. 943. 

In the Ring case, supra, the United States Court of Ap¬ 
peals for the District of Columbia held that the Renegotia¬ 
tion Act was applicable to contracts made directly with the 
War Department upon which final payment had not been 
made prior to April 28, 1942, even though the contracts 
had been made before that date, and that as so applied, the 
Act was constitutional. 

By denying certiorari in these cases, it is believed that 
the Supreme Court has indicated its opinion that the 
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Lichter case, supra, is decisive as to all constitutional is¬ 
sues arising under the Renegotiation Act. 

This Court has uniformly recognized the controlling ef¬ 
fect of the decisions cited, supra, respecting constitutional¬ 
ity of the Renegotiation Act. For example, in the case of 
Psaty & Fuhrman, Inc. v. Secretary of War, 11 T. C. 638 
(App. dismissed, 182 F(2) 985), the parties had stipulated 
that this Court should decide one issue and then place the 
case on its reserve calendar to await a controlling decision 
by the Supreme Court. 

This Court’s decision was enunciated after the Lichter 
decision, supra. This Court, therefore, held that the 
66 constitutional question had been finally settled, and 
instead of putting the case on the reserve calendar, 
issued its order, saying: 

“Several issues were raised by the pleadings. All 
but two of these were abandoned by petitioner by stip¬ 
ulation. Of the two remaining, one involved the con¬ 
stitutionality of the Renegotiation Act of 1942. We 
granted a motion made at the hearing to place the case 
on our reserve calendar to await the decision of the 
Supreme Court of the United States on this issue. The 
Court recently upheld the constitutionality of that Act 

in Lichter v. United States, _U. S.(June 14, 

1948). Hence, in accordance with the stipulation, there 
remains only one issue, namely, should the contract 
herein involved, which was renegotiated on a com¬ 
pleted contract basis, have been renegotiated on a fiscal 
year basis? 

• • • * • 

“In view of the above and in accordance with the 
stipulation, we hold that petitioner’s profits on the con¬ 
tract involved were excessive to the extent of $700,000. 

“An order will be entered in accordance therewith.” 

Under these circumstances, it is respectfully submitted 
that this case should be removed from the Tax Court’s 
reserve calendar and that an order be issued determining 
that the excessive profits realized by petitioner during the 
fiscal year involved from petitioner’s Defense Plant Cor- 
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poration contracts and subcontracts were in the amount of 
$5,836,450.87. 

Respectfully submitted, 

H. Gr. Morison, 

Assistant Attorney General. 

Frederick N. Curley, 

Attorney, 

Department of Justice. 




65 (Filed Jan. 3, 1951) 

Transcript of Hearing 


Docket Nos. 570-R, 622-R 

Court Room Number 2, 

Internal Revenue Building, 

Washington, D. C., 

Wednesday, December 6th, 1950. 

Met, pursuant to notice, at 10:00 o’clock a. m. 

Before: Hon. John J. Kern, Judge. 

Appearances: 

Roger P. Brennan, Esq., and Frederick Warner, Esq., 
1759 Union Commerce Building, Cleveland, Ohio, for 
the Petitioner. 

Frederick N. Curley, Esq., Department of Justice, for the 
Respondent. 
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67 PROCEEDINGS 

The Clerk: Docket Number 570-R, the Warner & Swasey 
Company vs. War Contracts Price Adjustment Board, and 
Docket Number 622-R, the Warner Swasey Company vs. 
Reconstruction Finance Corporation. 

State your appearances for the record, please. 

Mr. Curley: Frederick N. Curley, for the Respondent. 

Mr. Brennan: Roger P. Breiman and Frederick Warner, 
for the petitioner. 

The Court: All right, go ahead. 

Mr. Curley: If your Honor please, these matters are here 
this morning on the respondent’s motion for an entry of an 
order determining excessive profits. 

Docket Number 570-R involves the petitioner’s fiscal year 
ended December 31,1943. 

Docket Number 622 is involving the petitioner’s year end¬ 
ing December 31, 1942. 

Both of these cases, your Honor, were placed on the 
Court’s reserve calendar by motion that the Court granted 
on August 9th, 1949. 

Just prior to that time, and on July 8th, 1949, the parties 
filed a stipulation with this Court. The stipulation in effect 
waives all issues pending, except one, and in 622-R and 
paragraph 6(a) the parties have stipulated that if the re¬ 
negotiation act, either as originally enacted,, on April 

68 20, 1942, or as subsequently amended, is applicable 
as to the petitioner’s Defense Plant Corporation 

sales, that the amount of excessive profits was $5,836,450.87. 

The same provision is set forth in Docket Number 570-R, 
with the exception that the amount involved is slightly 
different. 

The parties also stipulated that the cases should be placed 
on the reserve calendar until the Blanchard decision, which 
was decided by this Court, and at that time was on appeal 
to the Court of Appeals of the District of Columbia, should 
be decided. That case was decided by the Court of Appeals, 
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and confirmed the Tax Court’s decision, and the petitioner 
in the Blanchard case petitioned for a writ of certiorari, 
the Government opposed it, and the Supreme Court denied 
the petition. 

We feel, your Honor, that the facts are such and the law 
is such that the order should be entered at this time. 

I believe the parties at this time are willing to waive any 
oral argument, and I do not want further to argue the case. 

If Mr. Brennan wants to make a statement, I believe he 
could make it now to the Court. 

The Court: Well, I call counsel’s attention to the fact 
that a stipulation of facts was filed under date of July 28th, 
1949, that included a stipulation that the parties would join 
in a motion that the case be placed on the reserve calendar. 

Are the parties content, under the stipulation or the 
pleadings, to admit that the petition and answer are suffi¬ 
cient for a consideration of this case on the merits? 
69 Mr. Brennan? 

Mr. Brennan: Your Honor, may I answer that by 
way of a statement which I think might clarify the situation 
here? 

We have stipulated the amount of excessive profits in 
each of these two cases, if the Defense Plant Corporation 
business, on the sales that were made and completed be¬ 
tween April 28th, 1942 and July 1, 1943 are renegotiable, 
and we have stipulated the amount of excessive profits in¬ 
volved if those sales are really not renegotiable. The only 
question left in the case is whether sales made under con¬ 
tracts made and fully performed and completed between 
April 28th, 1942 and June 1, 1943 are subject to renegotia¬ 
tion. That question was decided in the Blanchard case, and 
on which Mr. Curley relies. 

With due deference, we differ with the Blanchard case, 
we distinguish from the Blanchard case. Now, the rea¬ 
son that I am unable to say that all of the facts are stipu¬ 
lated is this, and on one very small and narrow point. 
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The question, as we see it, is whether the amendment 
to the renegotiation act which was adopted on July 1 
was retroactive. 

Mr. Curley has indicated, I believe, in his answer, a 
contention that the Defense Plant Corporation business 
was always renegotiable. Now, no stipulation has been 
made on that point. 

We have filed a statement and representation in which 
we say that when the case comes on for hearing on the 
merits, we, without assuming any burden of going forward, 
intend to introduce evidence to the effect that none of our 
Defense Plant Corporation contracts and subcontracts were 
subject to renegotiation under the Renegotiation Act 
prior to the amendment, 'which became effective July 1, 
1943. 

70 The Court: Now, may I ask what type of evidence 
you intend to submit on that? 

Mr. Brennan: Evidence regarding legislative history, 
evidence of statements by the Renegotiation authorities, 
and similar evidence. 

Now, if I may add just one thing, the Court decided the 
Blanchard case without deciding that issue, because the 
Court, in effect—Mr. Curley may disagree—I think the 
Court in effect proceeded on the assumption that that issue 
would be decided in the Blanchard case in favor of the Pe¬ 
titioner, and against the Government, and then went to the 
next question, as to whether the July 1, 1943 amendment 
was retroactive, and held that it was, and so held against the 
Petitioner there. 

Now, evidence was introduced on that point in the Blan¬ 
chard case, but the Court did not make any decision on the 
evidence, and I want, for the sake of the record, to make 
our position clear, to be sure that we have made a state¬ 
ment that we will offer evidence on this point. 

Now, it is perfectly proper for the Court to proceed and 
decide this motion, in our judgment, if it proceeds on the 
assumption that the DPC business was not renegotiable 
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before July 1,1943, an assumption which, I believe, the Gov¬ 
ernment does not oppose, at least I am sure that if the 
Court proceeds in that fashion, as the Court did in the 
Blanchard case, then the Court can proceed without hearing 
any evidence on that particular point. 

The Court: Well, if you wish that point to be decided, 
and if you feel that evidence should be submitted on 
71 that point, why, you would not very vociferously ob¬ 
ject to the entry of the order here? 

Mr. Brennan: Your Honor, our brief sets out plainly 
and clearly that we do object to it, unless you proceed on 
the assumption that the business was not subject to rene¬ 
gotiation before July 1, 1943, and, as I understand it, Mr. 
Curley does not object to that, because he asserts that the 
Act was retroactive, and so it does not make any difference 
in that view whether the business was originally subject to 
renegotiation or not. That was the basis on which the Blan¬ 
chard case was decided. 

What I am saying this morning is that we have no ob¬ 
jection to your proceeding to decide the case at this time, 
but that can be only on the assumption that the Act did not 
originally cover this business. 

The Blanchard case admitted that and then decided 
against the petitioner, that the Act was retroactive. 

The Court: Well, I take it that this proceeding here is 
one looking to an appeal, that counsel for both the petitioner 
and the respondent assume that this Court will follow in 
this proceeding the Blanchard case. However, if this is to 
go up on appeal it would seem to me that you would want 
a complete record, and I do not know why, if you feel that 
you have some evidence that is pertinent here, to this con¬ 
tention, and that is not covered by the stipulation, or on 
file, that you could stipulate what the evidence is, subject, 
of course, to an objection on the ground of relevancy on 
the part of respondent, and therefore get a complete record 
in this case on the stipulation. 

Mr. Brennan: I believe we did stipulate at one point. 
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The Court: I believe that is right. 

Mr. Brennan: That is right. And we have a stipu- 
72 lation on certain of the facts. 

The Court: The stipulation to which I referred is 
the one that was filed in July, 1949. 

Mr. Brennan: That is right. 

The Court: If I deny this motion, this case will be set 
down on the merits, on some calendar, and would be dis¬ 
posed of very early. It would seem to me on the state of 
the record now, and as to where it would be tried and when, 
I cannot say, but it would seem to me much better that 
the matter might be referred, under Rule 30, without the 
necessity of a hearing, and have it considered on a full stip¬ 
ulation, plus briefs here in Washington. 

Mr. Brennan: Well. I think, if I may say so, your Honor, 
that the briefs will present a real issue. 

The Court: Well, they present an issue all right, but from 
statements of counsel it is obvious that the record is not 
complete, because you say in your memorandum here that 
if the matter is to be considered on its merits, and that is 
what we will have to do in this case, to get a final disposition 
of it, you intend to offer other evidence not covered by the 
stipulation, and the only way that can come in is to have it 
set down for hearing or have it stipulated, subject to ob¬ 
jection. 

Mr. Brennan: You see, your Honor, this evidence that 
was introduced was never passed upon in the Blanchard 
case. 

The Court: Well, the legislative history of the Act is 
subject to judicial notice on the part of the Court, the 
official report to the Congress. 

I am not impressed by that as the subject of evidence in 
the record, and what else you have, I do not know, talking 
about statements that were made, things of that kind, 
that would be, of course, a matter for the Judge hear¬ 
ing the case. 


73 
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Mr. Curley, do you think that a stipulation, subject to 
your objection on the ground of relevancy, could be pre¬ 
pared in this case? 

Mr. Curley: Well, your Honor, I am not exactly sure of 
the facts that Mr. Brennan wants to offer to the Court. I 
do not know whether they could be prepared or not. I do 
not think that there is any history testimony—is that cor¬ 
rect, Mr. Brennan? 

Mr. Brennan: As to the authenticity of certain docu¬ 
ments. 

Mr. Curley: I do not think we would have any problem 
on the fact that certain documents do exist. 

I would just like to make one statement for the record, 
and that is that we do not want the Court to take the po¬ 
sition that I am agreeing with all the statements that Mr. 
Brennan has made, as to the interpretation of the Blan¬ 
chard case, and other facts that he has put in his statement. 

The Government’s position here is that there are sufficient 
facts before the Court as the record now stands, for the 
Court to make a decision and to enter the order, in accord¬ 
ance with our motion, that is in here. 

Our position at this time as to whatever evidence that Mr. 
Brennan would like to put in the record later, we feel that 
we will have to wait and see what he wants to offer before 
we can concede that the record is complete. The way it is 
now, we feel that the record is complete and that this Court 
can issue an order. 

The Court: Well, you feel that all of the relevant facts 
have been stipulated -which would warrant a decision for 
the respondent on the authority of the Blanchard case? 

Mr. Curley: That is correct. 

74 The Court: Mr. Brennan indicates that he 

agrees, but that there are other facts that he thinks 
are relevant and other facts -which might persuade either 
this Court or a Court of Appeals to distinguish this case 
from the Blanchard case? 
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Mr. Brennan: Your Honor, I am not attempting to dis¬ 
tinguish the Blanchard case. 

The Court: Well, that might persuade this Court or a 
Court of Appeals to refuse to follow the Blanchard case. 

Mr. Brennan: The legal arguments, yes, sir. 

The Court: Yes. There we have a problem that worries 
me. 

It would seem to me that that so-called evidence that you 
are talking about is, in effect legal argument. 

Mr. Brennan: Not all of it, your Honor. 

The Court: Not all of it? 

Mr. Brennan: Not all of it. 

The Court: Well, I take it that the answer to my ques¬ 
tion whether or not the evidence referred to in the Petition¬ 
er’s motion of November 20th, to the effect that none of 
Petitioner’s Defense Plant Corporation contracts or sub¬ 
contracts were subject to renegotiation prior to the amend¬ 
ment of July 1st, 1943, I take it that the answer to that 
question of whether that may be stipulated, that the answer 
is “Yes, subject to objection.” 

Mr. Curley: I cannot say that you are correct or that 
you are w T rong, your Honor, because I am not sure what 
Mr. Brennan has in mind. As you say, if it is a statement 
coming from he corporation’s record, I am sure we would 
have no problem there. 

The Court: I do not think we would have to worry about 
that except it be brought to the Court’s attention 
75 without a stipulation. 

Now, what other statements were made, I do not 

know. 

Well, I have two choices, it seems to me, either to deny 
the motion, or to set the case down for hearing, and continue 
this matter until counsel can assure me that there is no 
way that a stipulation can be filed which will complete the 
record for all purposes. 

Mr. Curley: Well, as far as we are concerned, your 
Honor, we think that the record as it now stands is complete. 
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The Court: It is complete enough for your purposes. 

Mr. Curley: That is correct. 

The Court: That is right, but the petitioner says it is not 
complete enough for his. 

Mr. Brennan: Your Honor, it is complete enough, if you 
proceed on the assumption which you did in the Blanchard 
case, then it is complete enough. 

The Court: Well, I do not think it is fair to say, I do not 
think that you can say that the record is complete enough 
that the Court will generalize in advance how it is going 
to decide the case, that it is going to follow the Blanchard 
case. A miracle might happen, I am not saying that we will 
or will not follow the Blanchard case, and it may be that 
this matter to which you refer, this so-called evidence, 
might be helpful to you, and I certainly do not feel like 
limiting the record here upon an assumption on how the 
Court is going to decide a case. 

Mr. Brennan: Well I think, your Honor, that the Court 
will meet that when it decides Mr. Curley’s motion. 
76 The Court: Well, is there anything else, gentle¬ 
men? 

(There was no response.) 

The Court: The motion will be denied. 

Mr. Curley: The entire motion, your Honor, or is it re¬ 
moved from the reserve calendar, 

The Court: I think your motion was for the entry of an 
order- 

Mr. Curley: First, to remove the cases from the reserve 
calendar. 

The Court: They certainly will be removed from the re¬ 
serve calendar, and I will urge that these cases be set 
promptly for hearing on the merits. 

Now, to that extent the respondent’s motion is granted. 

In so far as it asks for an order determining the amount 
of the excessive profits, it is denied, and the case will be 
set down for hearing, and I will say to counsel that if they 
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can, between themselves, formulate any way in which this 
case can be submitted on a complete record by stipulation, 
and I say again, the facts can be stipulated, always subject 
to an objection on the grounds of relevancy and materiality, 
this matter might be referred to a Judge under Rule 30 
and the case be heard without any further steps, but until 
that is done, it will have to stand on the calendar for hearing 
on the merits. 

Mr. Brennan: I see. Thank you. 

(Whereupon, at 10:25 o’clock the hearing in the above- 
entitled matter was closed.) 


• ••••••• 


77 Copy 

Docket No. 570-R, 622-R 
Order 

These proceedings came on for hearing December 6, 
1950, at Washington, D. C., upon respondent’s motion to 
remove the proceedings from the reserve calendar and for 
an order determining the amounts of the excessive profits. 
Counsel for the parties argued the motion. After due con¬ 
sideration, it is 

Ordered, that respondent’s motion to remove the pro¬ 
ceedings from the reserve calendar is granted and respond- 



124 


The Court: It is complete enough for your purposes. 

Mr. Curley: That is correct. 

The Court: That is right, but the petitioner says it is not 
complete enough for his. 

Mr. Brennan: Your Honor, it is complete enough, if you 
proceed on the assumption which you did in the Blanchard 
case, then it is complete enough. 

The Court: Well, I do not think it is fair to say, I do not 
think that you can say that the record is complete enough 
that the Court will generalize in advance how it is going 
to decide the case, that it is going to follow the Blanchard 
case. A miracle might happen, I am not saying that we will 
or will not follow the Blanchard case, and it may be that 
this matter to which you refer, this so-called evidence, 
might be helpful to you, and I certainly do not feel like 
limiting the record here upon an assumption on how the 
Court is going to decide a case. 

Mr. Brennan: Well I think, your Honor, that the Court 
will meet that when it decides Mr. Curley’s motion. 
76 The Court: Well, is there anything else, gentle¬ 
men? 

(There was no response.) 

The Court: The motion will be denied. 

Mr. Curley: The entire motion, your Honor, or is it re¬ 
moved from the reserve calendar, 

The Court: I think your motion was for the entry of an 
order- 

Mr. Curley: First, to remove the cases from the reserve 
calendar. 

The Court: They certainly will be removed from the re¬ 
serve calendar, and I will urge that these cases be set 
promptly for hearing on the merits. 

Now, to that extent the respondent’s motion is granted. 

In so far as it asks for an order determining the amount 
of the excessive profits, it is denied, and the case will be 
set down for hearing, and I will say to counsel that if they 
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can, between themselves, formulate any way in which this 
case can be submitted on a complete record by stipulation, 
and I say again, the facts can be stipulated, always subject 
to an objection on the grounds of relevancy and materiality, 
this matter might be referred to a Judge under Rule 30 
and the case be heard without any further steps, but until 
that is done, it will have to stand on the calendar for hearing 
on the merits. 

Mr. Brennan: I see. Thank you. 

(Whereupon, at 10:25 o’clock the hearing in the above- 
entitled matter was closed.) 


• ••••••• 


77 Copy 

Docket No. 570-R, 622-R 
Order 

These proceedings came on for hearing December 6, 
1950, at Washington, D. C., upon respondent’s motion to 
remove the proceedings from the reserve calendar and for 
an order determining the amounts of the excessive profits. 
Counsel for the parties argued the motion. After due con¬ 
sideration, it is 

Obdebed, that respondent’s motion to remove the pro¬ 
ceedings from the reserve calendar is granted and respond- 
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ent’s motion for an order determining the amounts of the 
excessive profits is denied. 


(Signed) John W. Keen 
Judge 


Dated: Washington, D. C. 
December 6, 1950 


78 (Filed at Hearing June 28, 1951) 

Docket No. 570-R 


Supplemental Stipulation 


It is hereby agreed by and between the parties hereto that 
the stipulation heretofore made and filed herein shall be 
supplemented by the following additional facts which may 
be taken by this Court as true and as proved for the purpose 
of this proceeding: 

1. The “Joint Statement by the War, Navy and Treasury 
Departments and the Maritime Commission of Purposes, 
Policies and Interpretations,” relative to the Renegotiation 
Acts, was issued March 31, 1943. The first paragraph of 
Part III of this statement, “Interpretation of the Statute,” 
reads as follows: 

“The following interpretations of the Statute repre¬ 
sent the present opinion of the departments and the 
Commission and are subject to such revision from time 
to time as may appear desirable as a result of the op¬ 
eration of the boards under these interpretations. They 
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are issued for information only and are subject to 
change without notice. To facilitate the issuance of 
changes these interpretations are designated J-PAB-1 
to J-PAB-12 inclusive.” 

When originally issued on March 31, 1943, Section 2 (b) 
(i) of Part III of the Joint Statement provided, in part, as 
follows: 

“Subsection (i) (1) (i) of the statute provides that 
the statute shall not apply to any contract by a Depart¬ 
ment with any other department, bureau, agency or 
governmental corporation of the United States or 
79 with any Territory, possession, or State or any 
agency thereof, or with any foreign government or 
any agency thereof. Contracts between such agencies 
or governmental corporations and private contractors, 
and subcontractors, thereunder, are likewise not sub¬ 
ject to renegotiation, except in those instances where 
the agency or governmental corporation is acting as a 
direct agent for a Department. In these instances, the 
contract is deemed to be with the principal for whom 
the agency or governmental corporation is acting as 
direct agent, and not with the agency or governmental 
corporation, and accordingly, if otherwise subject to 
renegotiation, will not be exempted. Thus, contracts 
with Defense Supplies Corporation, Metals Reserve 
Company, Rubber Reserve Company and similar gov¬ 
ernmental corporations are not subject to renegotiation 
unless it appears that the governmental corporation 
was acting as the direct agent for one of the Depart¬ 
ments. 

As to contracts with the Defense Plant Corporation, 
the following statement of policy has been approved by 
the Under Secretary of War and the Under Secretary 
of the Navy: 

With respect to contracts placed by Defense Plant 
Corporation for machine tools and other equipment and 
personal property to be included in leased facilities 
to prime contractors with or subcontractors of the War 
and the Navy Departments the War and Navy Depart¬ 
ments will obtain appropriate information as to sales, 
costs and profits on such contracts and will include such 
contracts in the renegotiation wherever possible. If the 
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contractors object to such renegotiation and the infor¬ 
mation indicates the possibility of excessive profits, the 
information will be transmitted to Defense Plant Cor¬ 
poration which will examine the information with a 
view to renegotiation in consultation with the War and 
Navy Departments. Contracts placed by Defense Plant 
Corporation for the construction of plants, as distin¬ 
guished from the furnishing of equipment and supplies, 
will not be renegotiated nor will contractors be required 
to furnish information as to their profits on those con¬ 
tracts. 

It frequently happens that manufacturers of machine 
tools and other equipment and personal property for 
Defense Plant Corporation prefer to obtain a clearance 
from any possible statutory liability for excessive 
profits on those contracts instead of relying solely on 
the view of the Departments that such contracts are not 
subject to renegotiation, and this procedure enables 
them to do so. The Departments and Defense Plant 
Corporation also prefer to have such contracts included 
in the renegotiation whenever possible because in many 
instances the Department agrees to indemnify the De¬ 
fense Plant Corporation against loss thereon.” 

80 The foregoing statement, contained in the Joint 

Statement, was modified on August 15, 1943, when 
the War Department approved a Manual for Renegotiation 
which provided in part as follows: 

“332. Contracts with the Departments. 

332.1. General. Subject to the exemptions from the 
Act, provisions of the Act apply to all contracts made 
by the War and Navy Departments, the Maritime Com¬ 
mission, Defense Plant Corporation, Defense Supplies 
Corporation, Rubber Reserve Company, and Metals 
Reserve Company, and by the War Shipping Adminis¬ 
tration, created by Executive Order to perform certain 
of the functions of the Maritime Commission. * # •” 

On January 27,1944, the Joint Renegotiation Manual was 
approved effective that date, and this Manual was followed 
by the War Department, Navy Department, Treasury De¬ 
partment, Maritime Commission, War Shipping Adminis- 
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tration, Defense Plant Corporation, Metals Reserve Com¬ 
pany, Defense Supplies Corporation, Rubber Reserve Com¬ 
pany in the renegotiation of contracts and subcontracts pur¬ 
suant to the Renegotiation Act with respect to renegotia¬ 
tions for fiscal years ending on or prior to June 30, 1943. 
This Joint Renegotiation Manual provided in part as fol¬ 
lows: 

“332. Contracts with the Departments. 

332.1. General. Subject to the exemptions from the 
Act, provisions of the Act apply to all contracts made 
by the War and Navy Departments, the Maritime Com¬ 
mission, Defense Plant Corporation, Defense Supplies 
Corporation, Rubber Reserve Company, and Metals Re¬ 
serve Company, and by the War Shipping Administra¬ 
tion, created by Executive Order to perform certain of 
the functions of the Maritime Commission. • • # ” 

2. DPC was a corporation created by the Reconstruction 
Finance Corporation on August 22, 1940, pursuant to Sec¬ 
tion 5 (d) of the Reconstruction Finance Corporation Act 
as amended. DPC’s stock was wholly owned by Reconstruc¬ 
tion Finance Corporation. The charter of DPC as 

81 amended is attached hereto and marked Exhibit 1. 

DPC was dissolved on June 30, 1945 and its duties, 
functions, powers and assets were transferred to Recon¬ 
struction Finance Corporation. 

3. In accordance with its corporate powers DPC during 
its corporate existance built, equipped and operated various 
plants for the production of war materials. Such plants 
were leased by DPC to various private corporations and 
other persons. Each such lease agreement and all agree¬ 
ments, documents and papers relevant thereto were called 
a “Plancor” which was designated by an assigned number. 

4. All sales made by petitioner during the “fiscal year” 
pursuant to “Defense Plant contracts and subcontracts,” as 
defined in the original stipulation filed herein, were made 
either directly to contractors operating under Plancor 
leases with DPC or to subcontractors under contractors op¬ 
erating under Plancor leases with DPC. 
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5. It is agreed by and between petitioner and respondents 
that attached hereto as Exhibits 2 and 3 are a typical Take 
Out letter and a typical Plancor lease. All of the contractors 
under whom petitioner was either directly or indirectly a 
subcontractor with respect to its DPC sales operated under 
Plancors originated by such Take Out letters. Similar Take 
Out letters relating to each of the Plancors under which pe¬ 
titioner made sales as a subcontractor to DPC during the 
fiscal year were received by DPC from either the War De¬ 
partment, Navy Department or Maritime Commission. The 
amount of money, which the War Department, Navy De¬ 
partment or Maritime Commission, as the case may be, 
agreed to reimburse DPC varied in each instance under 
the Plancor, as well as the kind of facilities to be con¬ 
structed or the kind of plant to be equipped and the 
82 product to be manufactured. In all other respects, 
however, the Take Out letter attached hereto as Ex¬ 
hibit 2 from the War Department with regard to Plancor 
No. 317 is typical of the Take Out letters now in DPC’s files 
relating to all other said Plancors. The War Department 
reimbursed DPC on account of Plancors as provided for in 
the respective Take Out letters. The Take Out letter and 
lease agreement, of which Exhibits 2 and 3 respectively 
attached hereto are true copies, are typical of the several 
Take Out letters and lease agreements entered into by the 
DPC and the several lessees under all said Plancors. 

Respondent objects to the materiality and relevancy of all 
the facts and information set forth in the supplemental 
stipulation above. 

(Signed) Luther Day 
(Signed) Roger P. Brennan 

Attorneys for Petitioner 

(Signed) Holmes Baldridge 
(Signed) Frederick N. Curley 
Attorneys for Respondents 
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83 Exhibit 1 

(Identical with Exhibit No. 2 in 622-R) 

Charter op Defense Plant Corporation 

In order to aid the Government of the United States in 
its National Defense Program, Reconstruction Finance 
Corporation, for the purpose of creating a corporation 
with the powers hereinafter stated, pursuant to the author¬ 
ity contained in Section 5d of the Reconstruction Finance 
Corporation Act, as amended, the creation of such corpo¬ 
ration having been requested by the Federal Loan Admin¬ 
istrator with the approval of the President, declares that: 

First, The name of the Corporation shall be “Defense 
Plant Corporation.” 

Second, The location of the principal office of the Corpo¬ 
ration shall be in the City of Washington, District of 
Columbia. 

Third, The objects, purposes and powers of the Corpo¬ 
ration shall be: 

(a) To purchase, lease or otherwise acquire real estate 
and interests in real estate, to purchase, lease or other¬ 
wise acquire and to build and expand plants and facili¬ 
ties, and to purchase, lease, produce or otherwise ac¬ 
quire and to repair, re-build and alter equipment, 
supplies and machinery, for the manufacture of arms, 
ammunition and implements of war; 

(b) To use, lease, license, or otherwise arrange for the 
use of such real estate, plants, facilities, equipment, 
supplies and machinery, for the manufacture of arms, 
ammunition and implements of war and the production 
of equipment, supplies and machinery usable in such 
manufacture; and 

(c) If the President of the United States finds that 

84 it is necessary for the Corporation to engage in the 
manufacture of arms, ammunition and implements 

of war, to engage in such manufacture itself. 
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The Corporation shall have power to do all things incidental 
to the foregoing and necessary or appropriate in connec¬ 
tion therewith, including, but without limitation, the power 
to borrow and hypothecate, to adopt and use a corporate 
seal, to make contracts, to acquire, hold and dispose of real 
and personal property necessary and incidental to the 
conduct of its business, and to sue and be sued in any court 
of competent jurisdiction. The Corporation, including its 
franchise, its capital, reserves, surplus, income and assets 
shall be exempt from all taxation now or hereafter imposed 
by the United States, or any Territory, dependency, or 
possession thereof, or by any State, county, municipality, 
or local taxing authority, except that any real property 
of the Corporation shall be subject to State, Territorial, 
county, municipal or local taxation to the same extent 
according to its value as other real property is taxed; the 
Corporation shall be entitled to the free use of the United 
States mails; and in addition to or in limitation of the 
privileges and immunities belonging to it as an instru¬ 
mentality of the United States Government, the Corpora¬ 
tion shall in all other respects be possessed of such privi¬ 
leges and immunities as are conferred upon Reconstruction 
Finance Corporation under the Reconstruction Finance 
Corporation Act, as amended. 

Fourth, The total authorized capital stock of the Corpo¬ 
ration shall be Five Million Dollars ($5,000,000), of which 
One Million Dollars ($1,000,000) shall be paid in immedi¬ 
ately and the balance as called. Such stock shall be of 
one class and shall be issued for cash only. Recon- 
85 struction Finance Corporation shall subscribe for 
all of the capital stock of the Corporation and such 
stock shall not be transferable. 

Fifth, The Corporation shall have existence until dis¬ 
solved by Reconstruction Finance Corporation. 

Sixth, The stockholders shall not be liable for the debts, 
contracts or engagements of the Corporation except to the 
extent of unpaid stock subscriptions. 
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Seventh, The Corporation shall be managed by its Board 
of Directors, officers and agents pursuant to this Charter 
and the provisions of the By-laws of the Corporation as 
prescribed by Reconstruction Finance Corporation. 

Eighth , This Charter and the By-laws may be amended 
at any time by Reconstruction Finance Corporation. 

In Witness Whereof, Reconstruction Corporation has 
caused this Charter to be signed by its executive officer, 
Chairman of its Board of Directors, attested by its Secre¬ 
tary, and has caused its seal to be hereunto affixed this 
22nd day of August, 1940. 

Reconstruction Finance Corporation 

By Emu. Schram, 

Chairman 

Attest: 

E. R. Cooksey 
Secretary 

Amendment to the Charter of Defense Plant 

Corporation 

Reconstruction Finance Corporation hereby certifies 
that, pursuant to paragraph Eighth of the Charter of 
Defense Plant Corporation and upon the request of the 
Federal Loan Administrator with the approval of 
86 the President of the United States, the Charter of 
Defense Plant Corporation was on February 15, 
1941, amended by changing paragraph Third of said Char¬ 
ter to read as follows: 

“Third, the objects, purposes and powers of the 
Corporation shall be: 

(a) To buy, sell, acquire, store, carry, import, export, 
produce, process, manufacture and market strategic 
and critical materials as defined by the President of 
the United States; and to purchase, lease, construct or 
otherwise acquire, and to use, or arrange for the use 
by others of, such land, buildings, plants, machinery, 
equipment, and facilities as may be necessary or appro¬ 
priate in connection therewith; 
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(b) To purchase, lease or otherwise acquire real estate 
and interests in real estate, to purchase, lease or other¬ 
wise acquire and to build and expand plants and facili¬ 
ties, and to purchase, lease, produce or otherwise 
acquire and to repair, rebuild and alter equipment, 
supplies and machinery, for the manufacture of arms, 
ammunition and implements of war; 

(c) To use, lease, license, or otherwise arrange for the 
use by others of such real estate, plants, facilities, 
equipment, supplies and machinery, for the manufac¬ 
ture of arms, ammunition and implements of war and 
the production of equipment, supplies and machinery 
usable in such manufacture; and 

(d) If the President of the United States finds that it is 
necessary for the Corporation to engage in the manu¬ 
facture of arms, ammunition and implement of war, to 

engage in such manufacture itself. 

87 The Corporation shall have power to do all things 

incidental to the foregoing and necessary or appro¬ 
priate in connection therewith, including, but without 
limitation, the power to borrow and hypothecate, to 
adopt and use a corporate seal, to make contracts, to ac¬ 
quire, hold and dispose of real and personal property 
necessary and incidental to the conduct of its business, 
and to sue and be sued in any court of competent juris¬ 
diction. The Corporation, including its franchise, its 
capital, reverses, surplus, income and assets shall be 
exempt from all taxation now or hereafter imposed by 
the United States, or any Territory, dependency, ot 
possession thereof, or by any State, county, municipal¬ 
ity, or local taxing authority, except that any real 
property of the Corporation shall be subject to "State, 
Territorial, county, municipal or local taxation to the 
same extent according to its value as other real prop¬ 
erty is taxed; the Corporation shall be entitled to the 
free use of the United States mails; and in addition 
to or in limitation of the privileges and immunities 
belonging to it as an instrumentality of the United 
States Government, the Corporation shall in all other 
respects be possessed of such privileges and immuni¬ 
ties as are conferred upon Reconstruction Finance 
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Corporation under the Reconstruction Finance Corpo¬ 
ration Act, as amended.’’ 

Reconstruction Finance Corporataon 


Attest: 

E. R. Cooksey 
Secretary 


By Emil Schram, 

Chairman 


88 Amendment to the Charter of Defense Plant 

Corporation 

Reconstruction Finance Corporation hereby certifies that, 
pursuant to paragraph Eighth of the Charter of the Defense 
Plant Corporation and upon the request of the Federal 
Loan Administrator with the approval of the President of 
the United States, the Charter of Defense Plant Corpora¬ 
tion dated August 22, 1940, as amended February 15, 1941, 
was on December 9, 1941, further amended by changing 
paragraph Third of said Charter to read as follows: 

“Third, the objects, purposes and powers of the 
Corporation shall be: 

(a) To produce, acquire, carry, sell, or otherwise deal 
in strategic and critical materials as defined by the 
President; 

(b) To purchase and lease land, purchase, lease, build, 
and expand plants and purchase and produce equip¬ 
ment, facilities, machinery, materials, and supplies for 
the manufacture of strategic and critical materials, 
arms, ammunition, and implements of war, any other 
articles, equipment, facilities and supplies necessary 
to the national defense, and such other articles, equip¬ 
ment, supplies, and materials as may be required in 
the manufacture or use of any of the foregoing or 
otherwise necessary in connection therewith; 

(c) To lease, sell, or otherwise dispose of such land, 
plants, facilities, and machinery to others to engage 
in such manufacture; 

(d) To engage in such manufacture itself, if the Presi¬ 
dent finds that it is necessary for a Government agency 
to engage in such manufacture; 
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(b) To purchase, lease or otherwise acquire real estate 
and interests in real estate, to purchase, lease or other¬ 
wise acquire and to build and expand plants and facili¬ 
ties, and to purchase, lease, produce or otherwise 
acquire and to repair, rebuild and alter equipment, 
supplies and machinery, for the manufacture of arms, 
ammunition and implements of war; 

(c) To use, lease, license, or otherwise arrange for the 
use by others of such real estate, plants, facilities, 
equipment, supplies and machinery, for the manufac¬ 
ture of arms, ammunition and implements of w T ar and 
the production of equipment, supplies and machinery 
usable in such manufacture; and 

(d) If the President of the United States finds that it is 
necessary for the Corporation to engage in the manu¬ 
facture of arms, ammunition and implement of war, to 

engage in such manufacture itself. 

87 The Corporation shall have power to do all things 

incidental to the foregoing and necessary or appro¬ 
priate in connection therewith, including, but without 
limitation, the power to borrow and hypothecate, to 
adopt and use a corporate seal, to make contracts, to ac¬ 
quire, hold and dispose of real and personal property 
necessary and incidental to the conduct of its business, 
and to sue and be sued in any court of competent juris¬ 
diction. The Corporation, including its franchise, its 
capital, reverses, surplus, income and assets shall be 
exempt from all taxation now or hereafter imposed by 
the United States, or any Territory, dependency, of 
possession thereof, or by any State, county, municipal¬ 
ity, or local taxing authority, except that any real 
property of the Corporation shall be subject to State, 
Territorial, county, municipal or local taxation to the 
same extent according to its value as other real prop¬ 
erty is taxed; the Corporation shall be entitled to the 
free use of the United States mails; and in addition 
to or in limitation of the privileges and immunities 
belonging to it as an instrumentality of the United 
States Government, the Corporation shall in all other 
respects be possessed of such privileges and immuni¬ 
ties as are conferred upon Reconstruction Finance 
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Corporation under the Reconstruction Finance Corpo¬ 
ration Act, as amended.’’ 

Reconstruction Finance Corporataon 


Attest: 

E. R. Cooksey 
Secretary 


By Emil Schram, 

Chairman 


88 Amendment to the Charter of Defense Plant 

Corporation 

Reconstruction Finance Corporation hereby certifies that, 
pursuant to paragraph Eighth of the Charter of the Defense 
Plant Corporation and upon the request of the Federal 
Loan Administrator with the approval of the President of 
the United States, the Charter of Defense Plant Corpora¬ 
tion dated August 22, 1940, as amended February 15, 1941, 
was on December 9, 1941, further amended by changing 
paragraph Third of said Charter to read as follows: 

“Third, the objects, purposes and powers of the 
Corporation shall be: 

(a) To produce, acquire, carry, sell, or otherwise deal 
in strategic and critical materials as defined by the 
President; 

(b) To purchase and lease land, purchase, lease, build, 
and expand plants and purchase and produce equip¬ 
ment, facilities, machinery, materials, and supplies for 
the manufacture of strategic and critical materials, 
arms, ammunition, and implements of war, any other 
articles, equipment, facilities and supplies necessary 
to the national defense, and such other articles, equip¬ 
ment, supplies, and materials as may be required in 
the manufacture or use of any of the foregoing or 
otherwise necessary in connection therewith; 

(c) To lease, sell, or otherwise dispose of such land, 
plants, facilities, and machinery to others to engage 
in such manufacture; 

(d) To engage in such manufacture itself, if the Presi¬ 
dent finds that it is necessary for a Government agency 
to engage in such manufacture; 
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(e) To produce, lease, purchase, or otherwise 

89 acquire railroad equipment (including rolling 
stock), and commercial aircraft, and parts, 

equipment, facilities and supplies necessary in con¬ 
nection with such railroad equipment and aircraft, and 
to lease, sell, or otherwise dispose of the same; 

(f) To purchase, lease, build, expand, or otherwise 
acquire facilities for the training of aviators and to 
operate or lease, sell, or otherwise dispose of such 
facilities to others to engage in such training; and 

(g) To take such other action as the President and the 
Federal Loan Administrator may deem necessary to 
expedite the national defense program. 

The Corporation shall have power to do all things incidental 
to the foregoing and necessary or appropriate in connection 
therewith, including, but without limitation, the power to 
borrow and hypothecate, to adopt and use a corporation 
seal, to make contracts, to acquire, hold and dispose of real 
and personal property necessary and incidental to the 
conduct of its business, and to sue and be sued in any court 
of competent jurisdiction. The Corporation, including its 
franchise, its capital, reserves, surplus, income and assets, 
shall be exempt from all taxation now or hereafter imposed 
by the United States, or any Territory, dependency, or 
possession thereof, or by any State, county, municipality 
or local taxing authority, except that any real property of 
the Corporation shall be subject to State, Territorial, 
county, municipal or local taxation to the same extent 
according to its value as other real property is taxed. The 
exemptions provided for in the preceding sentence with 
respect to taxation shall for all purposes be deemed to 
include sales, use, storage and purchase taxes and 

90 shall also be construed to be applicable to personal 
property owned by the Corporation, but such exemp¬ 
tions shall not be construed to be applicable in any State 
to any buildings which are considered by the laws of such 
State to be personal property for taxation purposes. The 
Corporation shall be entitled to the privileges and immuni¬ 
ties belonging to it as an instrumentality of the United 
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States Government (including, but without limitation, the 
free use of the United States mails) and shall in all respects 
be possessed of such privileges and immunities as are con¬ 
ferred upon it or Reconstruction Finance Corporation 
under the Reconstruction Finance Corporation Act, as 
now or hereafter amended.” 

Reconstruction Finance Corporation 

By Charles B. Henderson 

Chairman 

A. H. Johns 
Acting Secretary 


91 Exhibit 2 

(Identical with Exhibit No. 3 in 622-R) 

War Department 
Office of the Under Secretary 
Washington, D. C. 

December 2,1941 

Defense Plant Corporation 

Lafayette Building 

811 Vermont Avenue, N. W. 

Washington, D. C. 

Gentlemen: 

1. It is the opinion of the War Department that in the 
present emergency, 

(a) the substantial expansion of the existing capacity 
for the manufacture of tanks required by the 'Govern¬ 
ment for its National Defense Program is essential; 
and 

(b) the establishment of an additional plant at or near 
Flint, Michigan, for operation by General Motors Cor¬ 
poration (hereinafter called “General Motors”) and 
the acquisition of machinery and equipment for use 
therein and in General Motors’ existing plants are 
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required to enable General Motors to expedite the 
manufacture and delivery of such products to the 
Government and/or to prime contractors with the 
Government. 

2. We understand that Defense Plant Corporation is 
prepared to acquire and make available to General Motors 
the required plant site, plant, machinery and equipment 
and that the cost thereof will not exceed Twenty-Five Mil¬ 
lion Seven Hundred Eighty-Two Thousand Two Hundred 
Forty-Four Dollars ($25,782,244). 

92 3. In consideration of the execution by Defense 

Plant Corporation with General Motors of an agree¬ 
ment in the form hereto annexed, covering the acquisition 
of the plant site, plant, machinery and equipment and the 
lease of the same to General Motors, this Department wfill 
reimburse Defense Plant Corporation for all amounts ex¬ 
pended by it (including direct expenses of Defense Plant 
Corporation, but without overhead) in accordance with 
said agreement, as follows: 

(a) for expenditures made by Defense Plant Corpora¬ 
tion under said agreement for machinery and equip¬ 
ment Five Million Four Hundred Sixteen Thousand 
Nine Hundred Dollars ($5,416,900) with interest at 
the rate of one and one-half per cent (l 1 / 2 %) on the 
first $5,416,900 of the expenditures made by Defense 
Plant Corporation under said agreement for machinery 
and equipment from the date or dates of the making 
thereof to the date of such reimbursement, which shall 
be not later than June 1, 1943, but in no event for an 
amount in excess of the expenditures in fact made 
by Defense Plant Corporation under said agreement for 
machinery and equipment by June 1,1943, with interest 
as above provided; 

(b) in the event that Congress shall hereafter author¬ 
ize such reimbursement by making appropriations 
therefor, for the unrepaid balance of the total expendi¬ 
tures made by Defense Plant Corporation, with similar 
interest not later than June 1, 1948, (appropriate ad- 
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justments of interest to be made at the rate of one and 
one-half per cent with respect to any rental or 

purchase price received from General Motors or from 
any other leasee or purchaser). 

93 4. The foregoing commitments are made upon the 
understanding that 

^ (a) if and when Defense Plant Corporation shall 

have been reimbursed in full for all amounts expended 
by it in accordance with said agreement, with interest as 
above provided, it will upon the request of this Depart¬ 
ment, transfer title to the plant site, plant, machinery 
and equipment to the United States Government or 
in accordance with the directions of this Department, 
any such transfer to be made subject to such rights 
of General Motors as may then exist under said agree¬ 
ment between General Motors and Defense Plant Cor¬ 
poration with reference to the extension of the lease 
or the purchase of the plant site, plant, machinery and 
equipment; and that 

(b) except for the lease to General Motors embodied 
in the agreement hereto annexed and except as therein 
required, Defense Plant Corporation will not sell or 
lease, or otherwise dispose of or transfer the plant site, 
plant, machinery and equipment, or any part thereof, 
without the approval of this Department; and that 

(c) the rental received by Defense Plant Corporation 
from General Motors under said agreement shall be 
applied first on this Departments obligation under 
paragraph 3 (b) hereof; and in the event that General 
Motors shall, in accordance with said agreement by 
exercise of the option therein contained, or otherwise, 
purchase any or all of the property covred by said 
agreement, or in the event of any other sale or lease to 
General Motors or others, of any, or all, of such prop¬ 
erty, Defense Plant Corporation shall be entitled to 
receive the proceeds thereof until it shall have been 

reimbursed in full for all amounts expended by it 

94 in accordance with said agreement, with interest as 
above provided, and this Department shall be en¬ 
titled to receive a credit, first on this Department’s 
obligation under paragraph 3 (b) hereof and then on 
this Department’s obligation under paragraph 3 (a) 
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hereof, of the amount of any proceeds of such sale or 
lease; and to the extent, whether in whole or in part, 
that such proceeds and/or rental received from Gen¬ 
eral Motors or others, exceed the amount, if any, nec¬ 
essary to reimburse Defense Plant Corporation in full, 
with interest, for all amounts expended by it in accord¬ 
ance with said agreement, this Department shall be 
entitled to receive such proceeds; and that 

(d) to the extent that this Department shall have 
reimbursed Defense Plant Corporation for amounts 
expended by it in accordance with said agreement with 
interest as above provided, this Department shaft have 
a lien upon the plant site, plant, machinery and equip¬ 
ment covered by such agreement subject to the provi¬ 
sions of said agreement and the right of Defense Plant 
Corporation to receive and apply proceeds as set forth 
in paragraph 4 (c) hereof; and that 

(e) said agreement shall not be amended nor the 
amount expended by Defense Plant Corporation for 
the cost of said plant, site, plant, machinery and equip¬ 
ment be increased beyond Twenty-five Million Seven 
Hundred Eighty-Two Thousand Two Hundred Forty- 
Four Dollars ($25,782,244) without the written consent 
of this Department; and that 

(f) Defense Plant Corporation agrees to make avail¬ 
able to this Department upon its request such of its 

95 books and records as relate to the construction, ac¬ 
quisition, and installation of the plant site, plant, 
machinery and equipment covered by said agreement 
and to the amounts expended by Defense Plant Cor¬ 
poration thereunder. 

5. This letter is signed in triplicate in behalf of the War 
Department. If the arrangement set forth therein is satis¬ 
factory to Defense Plant Corporation its acceptance thereof 
should be noted on each of the three copies executed by 
this Department and the two executed copies should be 
returned, with a copy of the applicable votes of the Board 
of Directors of the Corporation, in order that the records 
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of this Department and of the General Accounting Office 
may be completed. 

Approval recommended. 

C. M. Wesson 

Major General, Chief of Ordnance 
by John W. Snyder 
Accepted: Dec. 4, 1941. 

Defense Plant Corporation 

Executive Vice President 

C. T. Harris, Jr. 

C. T. Harris, Major General 
Assistant to the Chief of Ordnance 
Contracting Officer 

Approved: December 2, 1941. 

By direction of the Secretary of War 
Robert P. Patterson 
Under Secretary of War 

96 Restricted 

War Department 
Office of the Under Secretary 
Washington, D. C. 

January 16, 1942 

Defense Plant Corporation, 

Lafayette Building, 

811 Vermont Avenue, N. W., 

Washington, D. C. 

Gentlemen: 

1. Supplementing this Department’s letter of December 
2,1941, to you with respect to the establishment of an addi¬ 
tional plant at or near Flint, Michigan, for operation by 
General Motors Corporation (Fisher Body Division) here¬ 
inafter called “General Motors”) and the acquisition of 
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machinery and equipment for use therein and in General 
Motors existing plant, it is the opinion of this Department 
that, in the present emergency, the acquisition of special 
tools is required to enable General Motors to expedite fur¬ 
ther the manufacture of tanks required by the Government 
and is necessary in the interests of National Defense. 

2. We understand that Defense Plant Corporation has 
agreed to employ the necessary additional funds for the 
acquisition of said special tools and that the amount to be 
expended by Defense Plant Corporation under its existing 
Lease Agreement with General Motors Corporation (Fisher 
Body Division), Lease No. 3, will not be increased by more 
than Seven Million Two Hundred Fifty Thousand Dollars 
($7,250,000). 

3. In consideration of the execution by Defense Plant 

Corporation with General Motors of an Agreement 
97 amending its Agreement of Lease with General Mo¬ 
tors Corporation (Fisher Body Division) dated 
November 17, 1941, in the form hereto annexed, this De¬ 
partment agrees to amend, and does hereby amend, its 
aforesaid letter agreement with you dated December 2,1941 
by substituting the figure $33,032,244 for the figure $25,782,- 
244 in paragraphs 2 and 4 (e) of said letter agreement and 
by substituting the figure $8,969,400 for the figure $5,416,900 
in both instances in paragraph 3 (a) of said letter agree¬ 
ment. 

4. This letter is signed in triplicate in behalf of the War 
Department. If the arrangement set forth herein is satis¬ 
factory to Defense Plant Corporation its acceptance hereof 
should be noted on each of the three copies executed by this 
Department and two executed copies should be returned, 
with a copy of the applicable votes of the Board of Direc¬ 
tors of the Corporation, in order that the records of this 



Department and of the General Accounting Office may be 
completed. 

Approval recommended: 

C. M. Wesson 

Major General, Chief of Ordnance 
Accepted: Jan. 16, 1942. 


Defense Plant Corporation 
By John W. Snyder 
Executive Vice President 
(Official Title) 

C. T. Harris, Jr., Brigadier General, 
Assistant to the Chief of Ordnance, 
Contracting Officer. 

98 Approved: January 16,1942 

By direction of the Secretary of War. 
Robert P. Patterson 
Under Secretary of War 

Restricted 

War Department 
Office of the Under Secretary 
Washington, D. C. 

March 21, 1942 

Defense Plant Corporation, 

Lafayette Building, 

811 Vermont Avenue, N. W., 

Washington, D. C. 

„ • V • ‘ p ;• • ?„.*•.<'J $3* 

Gentlemen: 

1. We wish to supplement this Department’s letters of 
December 2, 1941 and January 16, 1942 addressed to you 
with respect to the establishment of an additional plant at 
or near Flint, Michigan, for operation by General Motors 
Corporation (Fisher Body Division) (hereinafter called 
“General Motors”) and the acquisition of machinery and 
equipment for use therein and in General Motors’ existing 
plant. 
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machinery and equipment for use therein and in General 
Motors existing plant, it is the opinion of this Department 
that, in the present emergency, the acquisition of special 
tools is required to enable General Motors to expedite fur¬ 
ther the manufacture of tanks required by the Government 
and is necessary in the interests of National Defense. 

2. We understand that Defense Plant Corporation has 
agreed to employ the necessary additional funds for the 
acquisition of said special tools and that the amount to be 
expended by Defense Plant Corporation under its existing 
Lease Agreement with General Motors Corporation (Fisher 
Body Division), Lease No. 3, will not be increased by more 
than Seven Million Two Hundred Fifty Thousand Dollars 
($7,250,000). 

3. In consideration of the execution by Defense Plant 

Corporation with General Motors of an Agreement 
97 amending its Agreement of Lease with General Mo¬ 
tors Corporation (Fisher Body Division) dated 
November 17, 1941, in the form hereto annexed, this De¬ 
partment agrees to amend, and does hereby amend, its 
aforesaid letter agreement 'with you dated December 2,1941 
by substituting the figure $33,032,244 for the figure $25,782,- 
244 in paragraphs 2 and 4 (e) of said letter agreement and 
by substituting the figure $8,969,400 for the figure $5,416,900 
in both instances in paragraph 3 (a) of said letter agree¬ 
ment. 

4. This letter is signed in triplicate in behalf of the War 
Department. If the arrangement set forth herein is satis¬ 
factory to Defense Plant Corporation its acceptance hereof 
should be noted on each of the three copies executed by this 
Department and two executed copies should be returned, 
with a copy of the applicable votes of the Board of Direc¬ 
tors of the Corporation, in order that the records of this 
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Department and of the General Accounting Office may be 
completed. 

Approval recommended: 

C. M. Wesson 

Major General, Chief of Ordnance 

Accepted: Jan. 16, 1942. 

Defense Plant Corporation 
By John W. Snyder 
Executive Vice President 
(Official Title) 

C. T. Harris, Jr., Brigadier General, 
Assistant to the Chief of Ordnance, 
Contracting Officer. 

98 Approved: January 16, 1942 

By direction of the Secretary of War. 
Robert P. Patterson 
Under Secretary of War 

Restricted 

War Department 
Office of the Under Secretary 
Washington, D. C. 

March 21, 1942 

Defense Plant Corporation, 

Lafayette Building, 

811 Vermont Avenue, N. W., 

Washington, D. C. 

Gentlemen: 

1. We wish to supplement this Department’s letters of 
December 2, 1941 and January 16, 1942 addressed to you 
with respect to the establishment of an additional plant at 
or near Flint, Michigan, for operation by General Motors 
Corporation (Fisher Body Division) (hereinafter called 
“General Motors”) and the acquisition of machinery and 
equipment for use therein and in General Motors’ existing 
plant. 
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2. We understand that Defense Plant Corporation has 
agreed to make available to General Motors additional 
funds for the acquisition of additional machinery and 

equipment and that the amount to be expended by 
99 Defense Plant Corporation under its existing Lease 
Agreement with General Motors, Lease No. 3, will 
not be increased by more than $4,875,000. 

3. In consideration of the execution by Defense Plant 
Corporation with General Motors of an Amendatory Agree¬ 
ment amending the existing Agreement of Lease, in the 
form hereto annexed, increasing the total over-all amount 
of said Lease Agreement by $4,875,000, this Department 
agrees to amend and does hereby amend its aforesaid letter 
agreement to you, dated December 2, 1941, by substituting 
the figure $37,907,244 for the figure $33,032,244 in para¬ 
graphs 2 and 4 (e) of said letter agreement and by sub¬ 
stituting the figure $10,154,400 for the figure $8,969,400 in 
both instances in paragraph 3 (a) of said letter agreement. 

4. This letter is signed in triplicate in behalf of the War 
Department. If the arrangement set forth herein is satis¬ 
factory to Defense Plant Corporation its acceptance hereof 
should be noted on each of the three copies executed by 
this Department and two executed copies should be re¬ 
turned, with a copy of the applicable votes of the Board of 
Directors of the Corporation, in order that the records of 
this Department and of the General Accounting Office may 
be completed. 

Approval recommended. 

C. M. Wesson 

Major General, Chief of Ordnance 

Accepted: Mar. 27, 1942. 

Defense Plant Corporation 
By John W. Snyder 

Executive Vice President 
(Official Title) 
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C. T. Harris, Jr., Major General 
Assistant to the Chief of Ordnance 
Contracting Officer 

Approved: March 21, 1942 

By direction of the Secretary 
of War 

Robert P. Patterson 
Under Secretary of War 


Exhibit 3 

(Identical with Exhibit No. 4 in 622-R) 

General Motors (Fisher) 
Lease No. 3 
Plancor #317 

Agreement of Lease 

General Motors Corporation (Fisher Body Division) 

This Agreement made and entered into this 17th day of 
November, 1941, by and between Defense Plant Corporation 
(hereinafter referred to as “Defense Corporation”)* a 
corporation created by Reconstruction Finance Corpora¬ 
tion pursuant to Section 5d of the Reconstruction Finance 
Corporation Act, as amended, to aid the Government of 
the United States (hereinafter called the “Government”) 
in its National Defense Program, and General Motors Cor¬ 
poration (hereinafter called “Lessee”), a corporation or¬ 
ganized and doing business under the laws of the State 
of Delaware: 

WITNESSETH: 

Whereas, The Production of tanks for the Government 
and the expansion of capacity within the United States for 
such production are important in the interest of the Na¬ 
tional Defense Program; and 

Whereas, The War Department has advised that the 
establishment of an additional plant for the manufacture 
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and furnishing of such tanks at or near Flint, Michigan, 
and the acquisition of additional machinery and equipment 
for use in said plant and in Lessee’s existing plant (such 
machinery and equipment, exclusive of items commonly 
classified as expendable items, being hereinafter sometimes 
called the “Machinery”), are in its opinion necessary in 
the interest of national defense; and 

Whereas, Lessee has acquired or proposes to acquire a 
site at or near Flint, Michigan, suitable for the location of 
such additional plant; and 

Whereas, Lessee has entered into a contract or 
102 contracts with the Government, or with suppliers of 
the Government in order to enable such suppliers 
to perform contracts with the Government, for the manu¬ 
facture and furnishing of tanks; and the establishment of 
the additional plant above referred to and the acquisition 
of the Machinery to be provided hereunder are essential to 
enable Lessee to manufacture and furnish and to expedite 
the delivery of such products in accordance with said con¬ 
tract or contracts; and 

Whereas, lessee represents that, in the price charged the 
Government or any supplier for the Government for the 
manufacture and furnishing of such products there have 
been eliminated all charges (including amortization and 
depreciation), exclusive of the rental, maintenance, taxes 
and insurance provided for herein, for the additional facili¬ 
ties to be provided for hereunder: 

Now, Therefore, In consideration of the mutual cove¬ 
nants herein contained, it is agreed by and between the 
parties hereto as follows: 

One: Lessee agrees forthwith upon the execution of this 
agreement to convey or cause to be conveyed to Defense 
Corporation the plant site in fee simple and Defense Cor¬ 
poration agrees to purchase such site. The title to the 
site and price thereof shall be satisfactory to Defense Cor¬ 
poration. 

Two: Lessee agrees forthwith and from time to time to 
prepare, or cause to be prepared, and to submit to Defense 
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Corporation and to the War Department for their appro¬ 
val such plans, designs, specifications, and schedules for 
the construction and equipment of the plant and the acquisi¬ 
tion and installation of the Machinery (which shall indicate 
the estimated cost thereof, stating as to the Machinery the 
estimated price of each item), as they may require; and 
Lessee agrees, upon approval of such plans, designs, speci¬ 
fications, and schedules by Defense Corporation and 
103 the War Department, to proceed in accordance 
therewith and complete as soon as practicable the 
construction and equipment of the plant (hereinafter called 
the “Construction Program”) and tjie acquisition and 
installation of the Machinery (hereinafter called the “Ac¬ 
quisition Program”). With the approval of Defense Cor¬ 
poration, Lessee shall have the right to make any alteration 
in the plans, designs, specifications, and schedules approved 
pursuant to this paragraph Two, provided, that if such 
alteration will result in substantial delay in effecting, or a 
material alteration in the character of, the Programs or 
will increase the aggregate cost of said Programs beyond 
the aggregate amount of such estimates, Lessee shall like¬ 
wise obtain from the War Department its approval of 
such alteration. 

Three: In carrying out the work to be performed by it 
under the Construction Program, Lessee may employ such 
contractors and enter into such contracts with them as it 
may deem advisable, with the written approval of a desig¬ 
nated representative of Defense Corporation. 

Four: Defense Corporation shall advance the funds nec¬ 
essary for carrying out the Construction Program, from 
time to time as the work progresses, upon requisition of 
Lessee approved by Defense Corporation. A representa¬ 
tive of Defense Corporation authorized to approve such 
requisitions on its behalf shall be stationed at the site of 
construction during such time as Lessee may require. 

Five: Lessee shall from time to time advise Defense Cor¬ 
poration, in writing, of the items of Machinery which lessee 
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shall propose to purchase for the purpose of the Acquisition 
Program and the estimated cost thereof, and shall forth¬ 
with proceed to purchase the same in the name and on 
behalf of Defense Corporation; provided, however, 
104 that no such items shall be purchased or installed if 
Defense Corporation shall object thereto within 
three (3) days of the receipt of such written advice. Defense 
Corporation shall, from time to time, furnish to lessee such 
evidence as lessee may request with reference to its author¬ 
ity to make such purchase on behalf of Defense Corporation. 

Six: Lessee shall furnish to Defense Corporation and to 
the War Department a description of each item of Machin¬ 
ery so purchased so that it shall be capable of identifica¬ 
tion, and, to the extent practicable, each item shall be 
marked or stamped by Lessee in a way satisfactory to De¬ 
fense Corporation so as to indicate Defense Corporation’s 
ownership therein. 

Seven: All bills of the vendors for Machinery purchased 
by Lessee for the amount of Defense Corporation pursuant 
to the provisions hereof shall be promptly submitted by 
Lessee to Defense Corporation accompanied by a certificate 
of Lessee, executed by one of its officers duly designated for 
that purpose, to the effect that the items covered by such 
bills are included in and necessary in connection with the 
Acquisition Program, that the prices thereof are in its 
opinion fair and reasonable, and that such bills are proper 
for payment. Such bills, and other costs of the Acquisi¬ 
tion Program when approved by Defense Corporation, shall 
be promptly paid by Defense Corporation. 

Eight: In the execution of the Programs Lessee agrees to 
comply with, and give all stipulations and representations 
required by, applicable Federal law and further agrees to 
require such compliances, representations, and stipulations 
with respect to any contract entered into by it with others 
under such Programs as may be required by applicable 
Federal law. 
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Nine: No salaries of Lessee’s executive officers, no 

105 fees of its attorneys, no part of the expense incurred 
in conducting Lessee’s offices and no overhead ex¬ 
penses of any kind shall be included in the cost of the site 
or of the Programs, except that direct expenses of Lessee’s 
officers or employees and fees of attorneys retained or em¬ 
ployed by Lessee in connection with the Programs may be 
so included to the extent approved by Defense Corporation. 

Ten: Notwithstanding any other provision herein con¬ 
tained, the maximum amount which Defense Corporation 
shall be required to expend hereunder shall not exceed 
Twenty-five Million Seven Hundred Eighty-two Thousand 
Two Hundred Forty-four Dollars ($25,782,244.00). 

Eleven: Title to the site, buildings, and Machinery to be 
acquired hereunder shall, unless and until the same shall 
be transferred by Defense Corporation in accordance with 
the provisions hereof, be vested in Defense Corporation, 
and such Machinery shall remain personalty notwithstand¬ 
ing the fact that it may be affixed or attached to realty. 

Twelve: Subject to termination upon the terms herein¬ 
after in this paragraph Twelve provided, Defense Corpora¬ 
tion hereby agrees to lease, and does hereby lease, the site, 
buildings, and Machinery to be acquired hereunder to Les¬ 
see and Lessee does hereby lease the same from Defense 
Corporation for a term ending July 1, 1947, which term, 
upon its expiration, shall be automatically extended sub¬ 
ject to similar termination for an additional period ending 
July 1,1949. Defense Corporation and Lessee each agrees, 
upon the written request of the other, to execute and 
deliver such additional instruments of lease as may be 
necessary to carry out the provisions of this agreement. 

This lease or any extension thereof under this 

106 paragraph Twlve may be terminated by the parties 
hereto in the manner hereinafter set forth. At any 

time when substantial use by Lessee of the site, buildings, 
and Machinery shall be no longer required to enable Les¬ 
see to furnish the Government with products rquired by 
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it, or to furnish suppliers of the Government with products 
in order to enable such suppliers to perform contracts with 
the Government, Defense Corporation may, with the writ¬ 
ten approval of the War Department, give written notice 
to Lessee that such substantial use is no longer required 
and that Defense Corporation therefore proposes the ter¬ 
mination of the lease or extension thereof, and Lessee may 
give similar written notice to Defense Corporation and to 
the War Department stating that Lessee therefore proposes 
the termination of this lease or extension thereof. The 
lease or extension thereof shall terminate ten (10) days 
after receipt by Lessee of the notice from Defense Corpo¬ 
ration above provided or after receipt by Defense Corpo¬ 
ration and the War Department of the notice from Lessee 
above provided, unless within that time Lessee or the War 
Department, as the case may be, shall require by notice in 
writing or by telegraph to the other and to Defense Cor¬ 
poration, that the facts necessary to termination, as here¬ 
inabove provided, be submitted for determination by arbi¬ 
trators, in which event the arbitrator to be appointed by 
the party giving the notice of arbitration shall be named 
in the notice, the arbitrator to be appointed by the other 
party to the arbitration (Lessee or the War Department 
as the case may be) shall be named within five (5) days of 
receipt of such notice of arbitration, and an additional 
arbitrator shall, within five (5) days of the appointment of 
the second arbitrator, be selected by the two (2) arbitrators 
theretofore appointed, but if one of said parties shall 
107 have failed to appoint an arbitrator, the sole arbi¬ 
trator shall arbitrate the question alone. If two (2) 
arbitrators shall have been appointed by the respective 
parties to the arbitration and shall have failed to select an 
additional arbitrator within the above stated time, the addi¬ 
tional arbitrator shall be appointed by the Senior Judge of 
the Circuit Court of Appeals for the Sixth Circuit, upon 
application therefor by either of said parties to the arbi¬ 
tration. The decision of a majority of the arbitrators so 
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appointed, or if either party shall have failed to appoint 
its arbitrator, the decision of the sole arbitrator, shall be 
final and binding upon the Lessee, the War Department and 
Defense Corporation for all purposes. The cost of arbitra¬ 
tion, except the cost of the arbitrator appointed by the War 
Department, shall be paid by Lessee. The arbitrators, or 
the sole arbitrator, as the case may be, shall give prompt 
notice in writing of the decision to the War Department, 
to Lessee and to Defense Corporation, and if the decision 
establishes that the facts necessary to termination exist, 
this lease, or extension thereof, shall terminate on the fifth 
day after the giving of notice of the decision. 

Thirteen: In consideration of the covenants herein con¬ 
tained and as rental for the site, buildings and Machinery 
Lessee agrees to pay to Defense Corporation one per cent 
(1 c /o) of Lessee’s aggregate net sales during each year of 
this lease or any extension thereof of all tanks, and all other 
products manufactured or furnished by Lessee in whole or 
in part through the use of the plant and facilities herein 
provided for; provided, however, that when the total 
amount of rental which Lessee shall be required to pay 
hereunder shall equal the amount expended by Defense 
Corporation under this agreement plus interest on each 
expenditure (such expenditures to include all direct ex¬ 
penses, without overhead, incurred by Defense Cor- 
108 poration in connection with the site, buildings, and 
Machinery or in connection with this agreement) 
from the date thereof at the rate of four per cent (4%) per 
annum less an amount equal to interest at four per cent 
(4%) on each rental payment from the date of payment 
thereof, Lessee shall not be required to pay any further 
rental. Such rental shall be paid quarterly not later than 
the 20th day after the end of each quarter during the 
period of this lease, or any extension thereof, beginning 
'with the quarter ending March 31, 1943. The term “net 
sales” as herein used shall mean gross sales less return 
sales, trade allowances and cash discounts. 
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Fourteen: Defense Corporation, by notice in writing 
with the approval of the War Department noted thereon, 
may, in addition to all other rights with reference to ter¬ 
mination under paragraph Twelve hereof, cancel this lease, 
or extension thereof, in the event (a) all or substantially 
all of Lessee’s contracts with the Government or with sup¬ 
pliers of the Government in order to enable such suppliers 
to perform contracts with the Government, at any time 
outstanding, for the manufacture and furnishing of tanks 
and other products shall be terminated or canceled prior to 
completion, or (b) the Government shall request priority 
with respect to the manufacture or furnishing of any prod¬ 
ucts with the facilities to be provided hereunder, and 
Lessee shall fail or refuse to give such priority, or (c) a 
receiver or trustee is appointed for Lessee or its property, 
or Lessee makes an assignment for the benefit of creditors, 
or Lessee becomes insolvent, or a petition is filed by or 
against Lessee pursuant to any of the provisions of the 
United States Bankruptcy Act, as amended, for the pur¬ 
pose of adjudicating Lessee a bankrupt, or for the reorgan¬ 
ization of Lessee, or for the purpose of effecting a 
109 composition or rearrangement with Lessee’s credi¬ 
tors, and any such petition filed against Lessee is not 
dismissed within sixty (60) days, or (d) of any violation of 
any of the terms, conditions or covenants of this lease or 
extension thereof by Lessee the failure of Lessee to cure 
such violation within thirty (30) days from the giving of 
written notice thereof by Defense Corporation to Lessee. 
Upon the expiration, termination, or cancelation of this 
lease or extension thereof, Defense Corporation shall have 
the right to invoke any remedy permitted by law or in 
equity—for the protection of its interests hereunder, and 
Lessee hereby expressly waives all rights which it may 
have to redeem or to be served with any further notice of 
Defense Corporation’s intention to cancel or terminate this 
lease or extension thereof other than as herein provided- 
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Fifteen: Upon the expiration or termination of this lease 
or extension thereof pursuant to paragraph Twelve hereof, 
or upon cancellation of this lease or extension thereof pur¬ 
suant to clause (a) of paragraph Fourteen (unless such 
cancelation shall have been effected because of a violation 
by Lessee of the contracts referred to in said clause (a)), 
Lessee shall have and is hereby granted, for a period of 
ninety (90) days after such termination, expiration or can¬ 
celation (hereinafter referred to as the “Option Period”) 
the right and option by written notice to Defense Corpora¬ 
tion and to the War Department, to purchase all but not 
part of the site, buildings, and Machinery at the following 
prices: 

(a) If exercised within eight (8) months from the 
date of execution hereof, at the actual cost to Defense 
Corporation of the site, buildings and Machinery (in¬ 
cluding all direct expenses, without overhead, 

110 incurred by Defense Corporation in connection 
therewith or in connection with this agreement), 
plus interest thereon at the rate of four per cent (4%) 
per annum (such interest to be calculated on each item 
of disbursement made by Defense Corporation from 
the date thereof), less the amount of any rentals there¬ 
tofore paid by Lessee to Defense Corporation pursu¬ 
ant to the provisions of paragraph Thirteen hereof, 
together with interest on each such rental payment 
from the date thereof at the rate of four per cent (4%) 
per annum; or 

(b) If exercised after eight (8) months from the 
date of execution hereof; 

(1) At a price determined as provided in subpara¬ 
graph (a) above; or 

(2) At the actual cost to Defense Corporation of the 
site, buildings, and Machinery (including all direct 
expenses, without overhead, incurred by Defense Cor¬ 
poration in connection therewith or in connection with 
this agreement), less an amount representing deprecia¬ 
tion, obsolescence, and loss of value due to use for 
national defense purposes for each year or fractional 
part thereof at the following rates for the following 
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classifications of equipment, which classifications shall 
be determined in connection with the various items as 
the construction and acquisition of the items compris- 
• ing the Programs proceed: 

1. Buildings, Improvements (fencing, paving, spur 
tracks, etc.) and Building Installations other than 

mechanical.5% 

111 2. Installations (mechanical), Equipment, Machin¬ 

ery, Shop Fixtures, Laboratory and Test Equip¬ 
ment, Furniture and Fixtures, Trucks, etc. 12% 

3. Portable Durable Tools and Automotive Equip¬ 
ment . 25% 

provided, however, that the minimum residual value 

on all items shall be.15% 

whichever is the higher. 

During the Option Period Lessee shall have the right to 
negotiate with Defense Corporation and the War Depart¬ 
ment for the purchase or lease of the site, buildings, and 
Machinery, or any portion thereof, and, upon the establish¬ 
ment by the Lessee, Defense Corporation, and the War 
Department of mutually satisfactory terms and conditions, 
Defense Corporation will sell or lease, as the case may be, 
the property covered thereby to Lessee. Defense Corpo¬ 
ration further agrees, to the extent that it lawfully may, 
that it will not sell the site, buildings, and Machinery or 
any part thereof to any party or parties other than another 
branch of the Government (in which event such sale shall 
be in all respects subject to paragraph Twenty-six hereof) 
for a period of ninety (90) days following the expiration 
of the full Option Period unless it shall first have offered 
the same for sale to Lessee at a price equal to the best 
offer received by Defense Corporation and Lessee shall 
have failed or refused to purchase the same within thirty 
(30) days after the receipt of such offer. In the event of 
any sale to Lessee pursuant to the provisions of this para¬ 
graph, transfer of title shall be made without any repre¬ 
sentations or warranties whatsoever on the part of Defense 
Corporation. 
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Sixteen: So long as this lease remains in full force and 
effect Lessee shall procure and maintain at its cost 

112 insurance on the buildings and on the Machinery to 
be acquired hereunder against fire, windstorm, and 

such other hazards, in such companies, and in such amounts 
as shall he satisfactory to, or required by Defense Corpora¬ 
tion. The policies evidencing such insurance shall be made 
payable to, and delivered to, Defense Corporation. In the 
event of less under any of the policies, the proceeds may, 
upon the written request of Lessee promptly made, be 
used by Lessee for the repair, restoration, or replacement 
of the property damaged or destroyed, and to that end 
Defense Corporation shall promptly make available to 
Lessee the insurance proceeds received by Defense Corpo¬ 
ration. Any property acquired in replacement shall be 
the property of Defense Corporation and so identified and 
shall be subject to all the terms and provisions of this 
agreement. 

Seventeen: Lessee agrees to save Defense Corporation 
harmless against any liability whatsoever because of acci¬ 
dents or injury to persons or property occurring in the 
operation of the plant or the use of the Machinery by Lessee. 
Lessee also agrees that during the term of this lease or 
any extension thereof, it will procure and maintain at its 
cost public liability insurance and property damage in¬ 
surance in such amounts and with such companies as De¬ 
fense Corporation shall approve or require. The policies 
evidencing such insurance shall name Defense Corporation 
as an assured and shall be delivered to Defense Corporation. 

Eighteen: Lessee shall use reasonable care in the use 
and operation of the site, buildings and the Machinery to 
be provided hereunder and shall keep the same in good 
state of repair (ordinary wear and tear excepted), and upon 
the expiration, termination or cancelation of this lease or 
extensions thereof, and upon expiration of the Option 
Period, if any, Lessee shall forthwith yield, and 

113 place Defense Corporation in peaceful possession of 
the site and buildings and of all the Machinery to 
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be provided hereunder free and clear of any liens and 
claims other than those resulting from claims against 
Defense Corporation; and if any of the Machinery shall 
be then located elsewhere than in the additional plant to be 
provided hereunder, Defense Corporation shall, in addition, 
have the right to remove, and upon the written request of 
Lessee, shall promptly remove at its own expense, such 
Machinery, and if such removal shall not take place within 
sixty (60) y days after such request, Lessee may remove the 
Machinery and place it in storage for the account and at 
the expense of Defense Corporation, and Defense Corpo¬ 
ration shall have corresponding rights and Lessee shall 
have corresponding rights and obligations with respect to 
removal and storage of any machinery not owned by De¬ 
fense Corporation that may then be located in the addi¬ 
tional plant to be provided hereunder. 

Nineteen: Lessee may use such items of Machinery as it 
may designate in writing to Defense Corporation, in con¬ 
nection with the manufacture and furnishing of tanks and 
other products for the Government in any other plants of 
Lessee. Lessee may also, with the written approval of 
Defense Corporation and the War Department, lease or 
lend to any suppliers any item of Machinery, the lease or 
loan of which it may deem necessary for the performance 
by Lessee of its contracts with the Government. Any such 
lease or loan shall be upon such terms and conditions as 
Defense Corporation and the War Department may ap¬ 
prove, and Lessee shall in no event by any such lease or 
loan be relieved of its obligations under the provisions of 
this agreement. 

Twenty: Lessee agrees to pay to the proper authority, 
when and as the same become due and payable, all 
114 taxes, assessments, and similar charges which at any 
time during the term of this lease or any extension 
thereof may be taxed, assessed or imposed upon Defense 
Corporation or Lessee with respect to or upon the site, 
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the buildings, or the Machinery, or any part thereof, or 
upon the occupier thereof or upon the use of the site, build¬ 
ings or Machinery. Lessee also agrees to pay all claims 
or charges for or on account of water, light, heat, power 
and any other service or utility furnished to or with respect 
to the site, the buildings or the Machinery, or any part 
thereof. 

Twenty-one: In carrying out the Programs and in the 
operation of the plant and any of the Machinery to be 
acquired hereunder Lessee agrees to comply with all appli¬ 
cable State, municipal and local laws and the rules, orders, 
regulations and requirements of any departments and bu¬ 
reaus and all local ordinances and regulations and further 
agrees to indemnify and hold Defense Corporation harm¬ 
less from any liability or penalty which may be imposed by 
local or State authority or any department or bureau there¬ 
of by reason of any asserted violation by Lessee of such 
laws, rules, orders, ordinances or regulations. 

Twenty-two: Lessee agrees that it will not, without the 
prior written consent of Defense Corporation and the War 
Department, use such site, buildings, and Machinery for 
any purpose except for the manufacture and furnishing by 
Lessee of tanks or other products for sale to the Govern¬ 
ment, or to suppliers of the Government, in order to enable 
such suppliers to perform contracts with the Government, 
unless Lessee shall make available for such manufacture 
and furnishing other facilities of substantially equivalent 
productive capacity. Lessee also agrees that as long as 
this lease or extension thereof remains in effect it will 
115 eliminate all charges (including all charges for 
amortization and depreciation), exclusive of the 
rental, maintenance, taxes and insurance (provided for 
herein, for the site, buildings and the Machinery to be pro¬ 
vided hereunder, or, as the case may be, for any such sub¬ 
stantially equivalent productive capacity, from any price 
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charged the Government or any supplier for the Govern¬ 
ment. 

Twenty-three: So long as this lease or any extension 
thereof remains in effect, Lessee shall maintain a method 
of separate accounting of the sales of all tanks, and of all 
other products manufactured and/or by furnished by Les¬ 
see through the use of the plant and facilities herein pro¬ 
vided for, and agrees to make available to Defense Corpo¬ 
ration and the War Department for audit and inspection, 
its records pertaining to the acquisition of the site and the 
Programs and the operations of the plant and any of the 
Machinery, the number of tanks and/or of all other prod¬ 
ucts manufactured and/or furnished and sold as above 
stated, and the payments therefor. Defense Corporation 
and the War Department shall have the right to inspect the 
site, buildings and Machinery to be provided hereunder at 
all reasonable times during the continuance of this lease or 
extension thereof. 

Twenty-four: Lessee will not without prior written con¬ 
sent of Defense Corporation and the approval of the War 
Department sell, assign, or pledge this lease or any of its 
rights or obligations hereunder or sublease or permit the 
use by others of any of the property covered by the lease, 
except to the extent permitted by paragraph Nineteen 
hereof. 

Twenty-five: The Failure of Defense Corporation to 
insist, in any one or more instances, upon performance of 
any of the terms, covenants or conditions of this agreement 
shall not be construed as a waiver or a relinquishment of 
the future performance of any such term, covenant 
116 or condition, but Lessee’s obligation with respect to 
such future performance shall continue in full force 
and effect. 

Twenty-six: It is contemplated that the site, buildings, 
and Machinery to be provided hereunder may be trans- 
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ferred and conveyed to another branch of the Government 
and, upon such transfer, the Government, acting through 
the War Department, shall succeed to all the rights, powers, 
privileges, discretion and obligations of Defense Corpora¬ 
tion hereunder, retaining, however, all discretion and 
power of approval herein vested in the War Department. 
In the event of such transfer, Defense Corporation shall 
cease to have any rights, duties or obligations hereunder 
and all powers in Defense Corporation to give any notices, 
consents, or approvals or to raise any objections and the 
right of Defense Corporation to receive any notices pro¬ 
vided for herein shall terminate and thereafter shall be 
vested in the War Department. 

Twenty-seven: No member of or Delegate to the Con¬ 
gress of the United States of America shall be admitted to 
any share or part of this agreement or to any benefit arising 
therefrom. 

Twenty-eight: Whenever used herein, the term “War 
Department” shall mean the Secretary of War, the Under 
Secretary of War, any assistant Secretary of War, the 
Chief of Ordnance or any person authorized by or acting on 
behalf of any of the foregoing. 

Twenty-nine: Any notice required to be given to the War 
Department under the provisions of this lease shall, in addi¬ 
tion to the requirements, if any, of paragraph Twenty-eight 
hereof, be addressed separately in writing to the Under 
Secretary of War and the Chief of Industrial Service, 
117 Office of the Chief of Ordnance, War Department, 
Washington, D. C. 

In Witness Whereof, the parties hereto have caused 
their corporate seals to be hereunto affixed, and these pre- 
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sents to be signed by their duly authorized officers the day 
and year first above written. 

Defense Plant Corporation 


Attest: 


By (Signed) John W. Snyder 
Executive Vice President 


(SEAL) 


(Signed) A. T. Hobson, 
Secretary 

Executed in the presence of: 
(Signed) Barbara P. T eagle 
(Signed) Grace Clark 


Attest: 


General Motors Corporation 
(SEAL) 


by (Signed) 0. E. Hunt 
Vice President 


(Signed) J. C. Davidson 
Asst. Secretary 

Executed in the presence of: 
(Signed) N. M. Hogan 
(Signed) L. H. Bridenstine 

District of Columbia: SS 


On this 3rd day of December, 1941, before me appeared 
John W. Snyder, to me personally known, who, being by me 
duly sworn, did say that he is the Executive Vice President 
of Defense Plant Corporation, and that the seal affixed to 
said instrument is the corporate seal of said corporation, 
and that said instrument was signed and sealed in behalf of 
said corporation by authority of its board of direc- 
118 tors, and the said John W. Snyder acknowledged the 
execution of said instrument as the free act and deed 
of said corporation. 
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Given under my hand and seal this 3rd day of December, 
1941. 


(SEAL) (Signed) Thomas S. Kelly, 3rd. 
Notary Public, District of Columbia. 


My commission expires September 1, 1946. 


• •••••••* 


80 (Filed June 28, 1951) 

Docket No. 622-R 
Supplemental Stipulation 

It is hereby agreed by and between the parties hereto 
that the stipulation heretofore made and filed herein shall 
be supplemented by the following additional facts which 
may be taken by this Court as true and as proved for the 
purpose of this proceeding: 

1. The “Joint Statement by the War, Navy and Treasury 
Departments and the Maritime Commission of Purposes, 
Principles, Policies and Interpretations,’’ relative to the 
Renegotiation Acts, was issued March 31, 1943. The first 
paragraph of Part III of this statement, “Interpretation 
of the Statute,” reads as follows: 

“The following interpretations of the Statute repre¬ 
sent the present opinion of the departments and the 
Commission and are subject to such revision from time 
to time as may appear desirable as a result of the opera¬ 
tion of the boards under these interpretations. They 
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are issued for information only and are subject to 
change without notice. To facilitate the issuance of 
changes these interpretations are designated J-PAB-1 
to J-PAB-12 inclusive.” 

When originally issued on March 31, 1943, Section 2(b) 
(i) of Part III of the Joint Statement provided, in part, as 
follows: 

“Subsection (i) (1) (i) of the statute provides that 
the statute shall not apply to any contract by a Depart¬ 
ment with any other department, bureau, agency or 
governmental corporation of the United States or 
81 with any Territory, possession, or State or any 
agency thereof, or with any foreign government or 
any agency thereof. Contracts betw r een such agencies 
or governmental corporations and private contractors, 
and sub-contracts thereunder, are likewise not subject 
to renegotiation, except in those instances where the 
agency or governmental corporation is acting as a direct 
agent for a Department. In these instances, the con¬ 
tract is deemed to be with the principal for whom the 
agency or governmental corporation is acting as direct 
agent, and not with the agency or governmental corpo¬ 
ration, and accordingly, if otherwise subject to renego¬ 
tiation, will not be exempted. Thus, contracts with 
Defense Supplies Corporation, Metals Reserve Com¬ 
pany, Rubber Reserve Company and similar govern¬ 
mental corporations are not subject to renegotiation 
unless it appears that the governmental corporation 
was acting as the direct agent for one of the Depart¬ 
ments. 

As to contracts with the Defense Plant Corporation, 
the following statement of policy has been approved 
by the Under Secretary of War and the Under Secretary 
of the Navy: 

With respect to contracts placed by Defense Plant 
Corporation for machine tools and other equipment and 
personal property to be included in leased facilities to 
prime contractors with or subcontractors of the War 
and the Navy Departments the War and Navy Depart¬ 
ments will obtain appropriate information as to sales, 
costs, and profits on such contracts and will include 
such contracts in the renegotiation wherever possible. 
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If the contractors object to such renegotiation and the 
information indicates the possibility of excessive 
profits, the information will be transmitted to Defense 
Plant Corporation which will examine the information 
with a view to renegotiation in consultation with the 
War and Navy Departments. Contracts placed by De¬ 
fense Plant Corporation for the construction of plants, 
as distinguished from the furnishing of equipment and 
supplies, will not be renegotiated nor will contractors 
be required to furnish information as to their profits 
on those contracts. 

It frequently happens that manufacturers of machine 
tools and other equipment and personal property for 
Defense Plant Corporation prefer to obtain a clearance 
from any possible statutory liability for excessive 
profits on those contracts instead of relying solely on 
the view of the Departments that such contracts are 
not subject to renegotiation, and this procedure enables 
them to do so. The Departments and Defense Plant 
Corporation also prefer to have such contracts included 
in the renegotiation whenever possible because of many 
instances the Department agrees to indemnify the De¬ 
fense Plant Corporation loss thereon. 7 ’ 

82 The foregoing statement, contained in the Joint 

Statement, was modified on August 15, 1943, when 
the War Department approved a Manual for Renegotiation 
which provided in part as follows: 

“332. Contracts with the Departments. 

332.1 General. Subject to the exemptions from the 
Act, provisions of the Act apply to all contracts made 
by the War and Navy Departments, the Maritime Com¬ 
mission, Defense Plant Corporation, Defense Supplies 
Corporation, Rubber Reserve Company, and Metals 
Reserve Company, and by the War Shipping Admini¬ 
stration, created by Executive Order to perform certain 
of the functions of the Maritime Commission. . . .” 

On January 27, 1944, the Joint Renegotiation Manual 
was approved effective that date, and this Manual was fol¬ 
lowed by the War Department, Navy Department, Treasury 
Department, Maritime Commission, War Shipping Ad- 
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ministration, Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation, Rubber Reserve 
Company in the renegotiation of contracts and subcontracts 
pursuant to the Renegotiation Act with respect to renego¬ 
tiations for fiscal years ending on or prior to June 30,1943. 
This Joint Renegotiation Manual provided in part as 
follows: 

“332. Contracts with the Departments. 

332.1 General. Subject to the exemptions from the 
Act, provisions of the Act apply to all contracts made 
by the War and Navy Departments, the Maritime Com¬ 
mission, Defense Plant Corporation, Defense Supplies 
Corporation, Rubber Reserve Company, and Metals Re¬ 
serve Company, and by the War Shipping Administra¬ 
tion, created by Executive Order to perform certain of 
the functions of the Maritime Commission. ...” 

2. The testimony taken in the case of National Electrical 
Welding Machines Company v. Secretary of War, Tax 
Court Docket No. 10-R, in Washington, D. C. on January 27, 
1947, being pages 74-136 inclusive of the transcript in that 

case, together with Exhibits “H” and “I” in that 
S3 case, are attached hereto and marked Exhibit 1. 

Except in so far as they testified regarding facts 
peculiar to the National Electrical Welding Machines Com¬ 
pany, it is agreed that the witnesses whose testimony is con¬ 
tained in Exhibit 1 would testify if called in the present case 
as they did in the Natioiuil Electrical Welding Machines 
Company v. Secretary of War, Tax Court Docket No. 10-R. 
The same objections made by counsel with regard to the 
testimony in Exhibit 1 are reserved to counsel in the case 
now at bar. Petitioner objects to the materiality and ad¬ 
missibility of the facts and exhibits referred to in this para¬ 
graph and reserves its rights with respect thereto. 

3. DPC was a corporation created by the Reconstruction 
Finance Corporation on August 22, 1940, pursuant to Sec¬ 
tion 5(d) of the Reconstruction Finance Corporation Act 
as amended. DPC’s stock was wholly owned by Recon¬ 
struction Finance Corporation. The charter of DPC as 
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amended is attached hereto and marked Exhibit 2. DPC 
was dissolved on June 30, 1945 and its duties, functions, 
powers and assets were transferred to Reconstruction 
Finance Corporation. 

4. In accordance with its corporate powers DPC during 
its corporate existence built, equipped and operated various 
plants for the production of war materials. Such plants 
were leased by DPC to various private corporations and 
other persons. Each such lease agreement and all agree¬ 
ments, documents and papers relevant thereto were called 
a “Plancor” which was designated by an assigned number. 

5. All sales made by petitioner during the “fiscal year” 
pursuant to “Defense Plant contracts and subcontracts,” 
as defined in the original stipulation filed herein, were made 
either directly to contractors operating under Plancor leases 
with DPC or to subcontractors under contractors operating 

under Plancor leases with DPC. 

84 6. It is agreed by and between petitioner and re¬ 

spondent that attached hereto as Exhibits 3 and 4 
are a typical Take Out letter and a typical Plancor lease. 
All of the contractors under whom petitioner was either 
directly or indirectly a subcontractor with respect to its 
DPC sales operated under Plancors originated by such Take 
Out letters. Similar Take Out letters relating to each of 
the Plancors under which petitioner made sales as a sub¬ 
contractor to DPC during the fiscal year were received by 
DPC from either the War Department, Navy Department 
or Maritime Commission. The amount of money, which 
the War Department, Navy Department or Maritime Com¬ 
mission, as the case may be, agreed to reimburse DPC 
varied in each instance under the Plancor, as well as the 
kind of facilities to be constructed or the kind of plant to 
be equipped an dthe product to be manufactured. In all 
other respects, however, the Take Out letter attached hereto 
as Exhibit 3 from the War Department with regard to 
Plancor No. 317 is typical of the Take Out letters now in 
DPC’s files relating to all other said Plancors. The War 
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Department reimbursed DPC on account of Plancors as 
provided for in the respective Take Out letters. The Take 
Out letter and lease agreement of which Exhibits 3 and 4 
respectively attached hereto are true copies, are typical of 
the several Take Out letters and lease agreements entered 
into by the DPC and the several leases under all said 
Plancors. 

(Signed) Luther Day 
(Signed) Roger P. Brennan 

Attorneys for Petitioner 

(Signed) Holmes Baldridge 

Assistant Attorney General 

(Signed) Frederick N. Curley 

Attorneys for Respondent 

85 Exhibit 1 

Office Report of Proceedings Before The 
Tax Court of the United States 

(Extract from Hearing in Case of National Electric Welding 
Co. v. Secretary of War, at Washington, December 27,1947) 

John D. Goodloe called as a witness for and on behalf of 
the Respondents, having been first duly sworn, was exam¬ 
ined and testified as follows: 

The Clerk: State your name, please, sir. 

The Witness: John D. Goodloe. 

Direct Examination 

By Mr. Winn: 

Q. What is your occupation, Mr. Goodloe? A. Since 
January 16,1943, until 9:30 this morning, when I was sworn 
in as a director of the RFC, I have been general counsel. 
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Q. Directing your attention to the year 1943, the month 
of June of that year, do you recall whether the provisions 
of the then pending Military Appropriations Act, which 
was the House of Representatives 2996, of the 78th Con¬ 
gress, were brought to your attention? A. That is June, 
1943? 

Q. Yes. A. Yes. 

86 Q. Will you tell the Court how that matter hap¬ 
pened to be brought to your attention? 

Mr. Aiken: I object, your Honor, to the relevancy of that 
question. 

Mr. Winn: May it please the Court, I can go through 
this a whole lot slower if the Court wants me to, but I am 
trying to cut corners. I am sure the relevancy will be 
developed during the course of the testimony. 

The Court: I don’t know. Do you want to go into it 
any further now, Mr. Aiken? 

Mr. Aiken: Well- 

The Court: I suppose you have a general idea of what 
Mr. Winn has in mind? 

Mr. Aiken: I know what he is going to lead up to eventu¬ 
ally. I don’t know what the answer to this is going to be, 
but I don’t see what difference it makes to anyone whether 
the pending legislation was called to Mr. Goodloe’s atten¬ 
tion. 

The Court: Well, you follow that through to the point 
that you are objecting to the whole line of this examination? 

Mr. Aiken: Yes. 

The Court: Or just one question? 

Mr. Aiken: However, I will object to the whole line 
now. There will be two or three more instances in which 
I want to make specific objections a little later, that will be 
more pertinent to the question than being asked. 

The Court: I suppose, particularly having read the 
stipulation, that I can get some idea of what the over-all 
purpose of the questioning is, and I take it it is to that 
that you are making this objection, is that right, Mr. 
Aiken? 
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87 Mr. Aiken: Well, actually I don’t think it is going 
to have any relation to the stipulation. There may 

be one or two questions I will want to ask on the cross ex¬ 
amination that does, but I don’t think this testimony does. 

The Court: What I am merely trying to do is to see if we 
can short-cut this question and find out if you are objecting 
to just this one question until it is connected up. 

Mr. Aiken: No. I am going to object to the whole line. 

The Court: Probably for the record it will be better if 
we all were talking about the same thing, and somebody 
made some statement as to just what the over-all purpost 
of this examination is going to be. 

Mr. Winn: May it please the Court, the over-all purpose 
of this examination, and of the examination of the witness 
which is going to succeed Mr. Goodloe on the stand, has to 
do with the interpretation which should be made of pro¬ 
visions of Section 403 (k) of the Renegotiation Act, and has 
to do a large extent to the legislative history of that pro¬ 
vision, both as it is in the printed history and as it is known 
to the parties to have existed. Particularly, I am now re¬ 
ferring to the conference committee which acted upon this 
bill, after it had been in its original state passed first by 
the House and then by the Senate. 

The Court: You are talking about something that ap¬ 
peared at the proceedings of the conference committee, but 
does not appear in their conference report, is that right? 

Mr. Winn: That is right 

The Court: Now, is it to that that you are making your 
objection? 

Mr. Aiken: Yes, your Honor. Frankly, I haven’t made 
any detailed study of it, but I have never yef come across 
a case in which legislative history was proved as a 

88 matter of evidence by parties who happened to have 
been at a hearing or by parties who weren’t at the 

hearing, but are supposed to have written something which 
may have been read at the hearing. 

The Court: What is the general principle in that field, 
Mr. Winn? Isn’t it that only those things which are 
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brought to the attention of the Congress when it finally 
passes on legislation can he thought of as having an effect 
on the frame of mind of the legislators when they act? 

Mr. Winn: If I answer that now I have to say, may it 
please the Court, that I think that anything that goes to 
the information which the Congress or any responsible por¬ 
tion of Congress had is material, as far as the legislative 
history is concerned. It becomes particularly important in 
connection with legislation which was passed during the 
wartime, when the usual length of time necessary in order 
to have full and extended hearings was not available. I 
would like to submit to the Court, if the Court is disturbed 
over Mr. Aiken’s point, a memorandum on this which would 
go into it quite exhaustively. Mr. Justice Frankfurter has 
issued some pronouncements on it that may throw light upon 
the question, and if the Court is disposed to rule contrary 
to the respondents on this, I should like to have an oppor¬ 
tunity to prepare and file with the Court a memorandum in 
support of the respondents’ position. 

The Court: Well, I am saying that it seems to me that 
this is very comparable to a rule that you don’t go to re¬ 
marks made even on the floor of one of the Houses by a 
member who is not charged with the responsibility for legis¬ 
lation. It seems to me this would go even much further than 
that, if this were admitted, and, frankly, my present dis¬ 
position is to rule against you o nit The only thing that 
concerns me is the practicalities of this situation. If 
89 I rule against you, it won’t do you any good to sub¬ 
mit the memorandum because the evidence won’t be in 
the record, anyway. 

Mr. Winn: That is true, but I would like for the Court 
to reserve its ruling, if it were disposed to rule against me, 
and ask for a memorandum. 

The Court: Now, that leads to this practical possibility. 
Suppose, Mr. Aiken, purely for the purpose of getting this 
into the record, so that we can dispose of these witnesses, I 
were to suspend ruling on your motion, so that instead of 
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making it as an objection, you could make it as a motion to 
strike after the evidence is in, then I would consider that 
motion to strike, and any material that the Government’s 
counsel wants to submit on it? 

Mr. Aiken: Well, I have no particular objection to that. 
Would it be possible just to reserve the ruling altogether, 
and then rule on the motion to exclude at the time you make 
the ruling, say, on the Defense Plant Corporation stipula¬ 
tion? 

The Court: I will be glad to do that. I thought, per¬ 
haps, it might make some difference in the presentation in 
this case of this evidence. 

Mr. Aiken: It makes no difference to the presentation 
of the case. 

The Court: We will dispose of it that way. I will re¬ 
serve the ruling and expect to have the material furnished. 

Mr. Winn: The respondents will furnish a memorandum. 

The Court: In order to save time, I suppose we can as¬ 
sume that the same objections would be made, and the same 
ruling would be made throughout this whole line of exami¬ 
nation. Is that satisfactory? 

Mr. Aiken: Yes, that is satisfactory to me. 

The Court: Proceed. 

Mr. Winn: Would you read the question, please? 

90 (Question read as follows: “Q. Will you tell the 
Court how that matter happened to be brought to 
your attention?”) 

The Witness: I don’t recall how it happened to be 
brought to my attention. One of my duties and responsi¬ 
bilities at the time was to get to my attention, through any 
one of numerous ways, any legislation in the Congress that 
affected the RFC, and, with one notable exception, I think 
that was brought to my attention in every case. This was 
certainly brought to my attention. How it came to my 
attention, as I say, I don’t recall. My recollection is, 
though, that it came to my attention in one way or another; 
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that when the War Department appropriation bill for that 
fiscal year came out of the House, there was an amendment 
added on the floor of the House, offered by Congressman 
Case of South Dakota, which was intended to make the 
renegotiation statute expressly applicable to the contracts 
of the four principal wartime subsidiaries of Reconstruc¬ 
tion Finance Corporation—namely, the Defense Plant 
Corporation, the Defense Supplies Corporation, the Metals 
Reserve Company, and the Rubber Reserve Company. 

By Mr. Winn: 

Q. Did you ascertain whether that Act as it came out of 
the House had such a provision in it, Mr. Goodloe ? A. Yes, 
sir. 

Q. Did you take any action as a result of having found 
out what the provisions of that proposed law were? A. 
Yes, sir. 

Q. Will you tell the Court what you did? A. The pro¬ 
visions of the Case Amendment were not satisfactory, in 
our opinion, even to accomplish the result that was obviously 
intended. Promptly, as I recall it—and by promptly I mean 
within a day or so—I telephoned Senator Thomas of Okla¬ 
homa, who I understood was handling or would be the m$n 
on the Senate Appropriations who would handle the bill, 
as Chairman of the War Department Sub-Committee. 
91 I told him that the Case Amendment in our opinion 
was not satisfactory; that we would prefer that it be 
stricken from the bill; that the House Naval Affairs Com¬ 
mittee had scheduled hearings on many or all amendments 
to be made to the renegotiation statute; that the Secretary 
of Commerce had written the chairman of that committee 
stating that in his opinion the contracts of the four men¬ 
tioned subsidiaries of RFC should be made expressly sub¬ 
ject to the statute; and that we would a little bit prefer 
that it be dropped out of the War Department Appropria¬ 
tions Bill and be handled after full hearings through the 
House Naval Affairs Committee. Further, as I recall it, 
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Senator Thomas told me he didn’t know whether that could 
be done or not; that there was a good deal of urgency to get 
this appropriations bill out of the way—this was late in 
June—and if possible they wanted to avoid sending it to 
conference. Subsequent to that, I prepared a letter to 
Senator Thomas and arranged an appointment with him by 
telephone. I carried it out and presented it to him and dis¬ 
cussed it with him. 

Q. Do you have a copy of the letter to which you have 
just referred, Mr. Goodloe? A. Yes, sir. 

Mr. Winn: I ask that the copy of the letter to which the 
witness has referred in his testimony be marked for identifi¬ 
cation. 

The Clerk: Exhibit H for identification. 

(The document above referred to was marked Respond¬ 
ents’ Exhibit H for identification.) 

By Mr. Winn: 

Q. Mr. Goodloe, will you tell the Court the date of this 
letter to which you have referred? A. A letter dated June 
24,1943, addressed to the Honorable Elbert Thomas, United 
States Senate, signed by myself. 

92 Q. Can you tell us anything, Mr. Goodloe, with re¬ 
gard to the relation between the date of that letter 
and the date of your visit to Senator Thomas’ office, at 
which time it was delivered by you to him? A. I had 
checked the record in my office. I don’t find a record of the 
date that I visited Senator Thomas. My recollection is it 
is either the next day or the second day after this letter was 
prepared. 

Q. That would be either June 25 or June 26, that it was 
delivered? A. That is right. 

Mr. Winn: May it please the Court, at this time respond¬ 
ents offer Exhibit H for identification in evidence as Exhibit 
H. I should like to advise the Court that this is a carbon 
copy; that a search has been made for the original and it 
has not been located; and that Mr. Aiken advises me that 
he has no objection as to the authenticity of this carbon copy. 
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The Court: Subject to the same objection, it will be re¬ 
ceived and marked in evidence. 

(The document above referred to was received in evi¬ 
dence and marked Respondents’ Exhibit H.) 

Mr. Aiken: Yes, your Honor, I think I want to add a 
little bit to this. Unless this is tied up by some further evi¬ 
dence, I don’t think this is admissible even under Mr. Winn’s 
most optimistic theory of the bearing of legislative history. 
You see, all the witness has testified to is that he handed 
that to Senator Thomas. Now- 

Mr. Winn: I will withdraw the offer at this time and 
offer it later, Mr. Aiken. 

(Whereupon, Exhibit H was withdrawn.) 

Mr. Winn: You may cross-examine. 

93 Cross Examination 
By Mr. Aiken: 

Q. Mr. Goodloe, there has been introduced into evidence 
a stipulation of facts, called Stipulation of Facts No. 3, 
bearing on the relationship of the War and Navy Depart¬ 
ments to the Defense Plant Corporation, in so far as 
plancors are concerned. Will you state whether or not 
prior to the enactment of the Act of July 1, 1943, expressly 
making Defense Plant contracts subject to renegotiation, 
the Defense Plant Corporation, either itself or by requiring 
its agents to do so, had renegotiation clauses put in the 
contracts that the Defense Plant Corporation made for the 
purchase of machines and equipment to go into plants leased 
under plancors? A. We did not. 

Q. Could you say why you did not? 

Mr. Winn: May it please the Court, I am perfectly will¬ 
ing for Mr. Aiken to go into this, but I think he should make 
Mr. Goodloe his own witness. I think it is beyond the scope 
of the direct examination. 

The Court: Overruled. 

The Witness: What was that? 
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Mr. Aiken: Would you read him the question, Mr. Re¬ 
porter? 

(Question read as above recorded.) 

The Witness: We were of the opinion that those con¬ 
tracts were not subject to renegotiation statute. 

By Mr. Aiken: 

Q. That was more than an opinion of yours. That was 
the official position of the Defense Plant Corporation, was 
it not? A. That is correct. 

Q. Now, is it not true, Mr. Goodloe, that after the Act of 
July 1, 1943, was enacted, expressly making Defense Plant 
Corporation’s contracts subject to renegotiation, the 
94 Reconstruction Finance price adjustment board went 
back and renegotiated the Defense Plant Corporation 
part of the business of several contractors who had already 
been renegotiated by, say, either the Army or Navy, and 
had signed negotiation agreements? A. That is correct. 
There was no RFC Price Adjustment Board until after the 
amendment of July 1,1943. 

Q. And they go back and pick up contracts in cases where 
the contractor had already been renegotiated by some of 
the other services that had signed the agreement? A. In 
many instances. I don’t know how many. 

Mr. Aiken: That is all. 

Mr. Winn: That is all. May Mr. Goodloe be excused? 

The Court: Unless Mr. Aiken- 

Mr. Aiken: No, I have nothing further. 

(Witness excused) 

Mr. Winn: I would like to call Senator Elbert Thomas. 

Elbert Thomas called as a witness for and on behalf of 
the Respondents, having been first duly sworn, was ex¬ 
amined and testified as follows: 

The Clerk: State your name. 

The Witness: Elbert Thomas. 
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Direct Examination 
By Mr. Winn: 

Q. You are a United States Senator from the State of 
Oklahoma, I believe, Senator? A. One of them. 

Q. I understand that you were a Senator in June of 1943? 
A. I was. 

Q. And you are a member of the Appropriations Com¬ 
mittee of the Senate? A. That is correct. 

Q. And you were also Chairman of the War Department 
Sub-Committee of the Senate Appropriations Committee, 
Senator? A. I was. 

95 Q. You have sat in the hearing room and heard 
the testimony of Mr. Goodloe, formerly general coun¬ 
sel of the Reconstruction Finance Corporation, Senator? 
A. Yes, sir. 

Q. Do you have any independent recollection of the de¬ 
livery by him of the letter which has been marked as Re¬ 
spondents’ Exhibit H, for identification? A. My memory 
is not too pointed on the matter. I remember the incident, 
but further than that it is not too definite. 

Q. You mean you do remember- A. I do. 

Q. A letter was delivered to you? A. I do. 

Q. As a result of that letter being delivered to you, Sen¬ 
ator, did you take any action? A. Yes, sir. 

Q. Will you tell the Court what that was? A. Under our 
rules and under the law, the appropriations must be made 
before the end of the fiscal year, which is June 30. Under 
the procedure, the appropriations bills originate in the 
House of Representatives. The bill that is referred to here 
came to the Senate real late, as I remember, in June, so our 
time for the consideration of the bill was not very extensive. 
We desired to get the bill through and ready for the Presi¬ 
dent’s signature before the end of the fiscal year. As I 
remember, this letter came to me as Chairman of the Com¬ 
mittee, after the Senate had acted upon the bill. There is 
one section of the bill that was not satisfactory, and having 
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no time to go into it extensively, the Committee struck out 
the section, and the Senate sustained that action. Where¬ 
upon, the whole subject matter covered by the section was 
throwm into conference. It is the practice of the appropria¬ 
tions committee to try and get the bills in shape that will be 
approved by the administrative office, whatever office that 
might be. So this matter was taken up with Mr. 
96 Goodloe, the general counsel of the Reconstruction 
Finance Corporation, the matter discussed, and he sent me 
a letter. That is the letter that you refer to, as I under¬ 
stand it. 

Q. I believe you testified that to the best of your recollec¬ 
tion, at the time you received that letter, the Senate had 
already acted on the bill? A. That is my recollection at 
this time, yes, sir. 

Q. Were you a member of the conference committee which 
functioned under this bill after it had passed both the House 
and the Senate, Senator? A. I was. 

Q. I believe you were manager on the Senate side, were 
you not, sir? A. The procedure down there is that the 
Chairman of the Sub-Committee is always chairman of the 
conference committee. On the Senate side, the Chairman 
of the Senate side is the Chairman of the Joint Committee 
when the Committee meets, so that gave me that position. 
As a rule, the majority is represented on the conference 
committee, and likewise a minority, with the majority having 
the larger membership. As I remember, we had either five 
or seven members on the committee. The records will show. 
I do not remember now just the exact number, but I was 
in charge of the conference committee. 

Q. Was the matter which was presented in this letter pre¬ 
sented to the conference, Senator? A. It was. 

Q. By whom? A. By myself. 

Q. Will you tell the Court what you did at the conference, 
in that connection? A. The time was very limited, and in 
order to have something to present to the conference com¬ 
mittee, I took the letter sent to me or delivered to me by Mr. 
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Goodloe, and cut out that portion of the letter which sug¬ 
gested the definite amendment or amendments that were to 
take the place of the House provision. For some rea- 

97 son—and according to my practice—I took that part 
of the letter and pasted it on some other paper and 

put some notations to it and presented that to the confer¬ 
ence co mm ittee at the Senate’s suggestion for compromise 
on this particular section. 

Q. Now, what action, if any, did the conference committee 
take? A. We read the letter that Mr. Goodloe had sent the 
committee through me, and the conferees took his version or 
his viewpoint and, for the reason stated in his letter, they 
accepted the amendment as offered by myself. 

Q. I notice, Senator, you have a paper in front of you. 

Will you tell us what that is? A. This appears- 

Q. No—off the record. 

(Discussion off the record.) 

By Mr. Winn: 

Q. Tell us what it is, sir. A. I have the document which 
I presented to the conference committee. It is the part of 
the Goodloe letter that I clipped and pasted on a sheet of 
paper. I made a notation at the top as to what it was. This 
is the identical paper that was submitted to the conference 
committee, presented by myself. 

Q. Can you tell us where that paper was obtained by you? 
A. When the conference committee had completed its labors, 
it is the policy to leave the data with the conference com¬ 
mittee, that is, with the clerks of the two bodies. At this 
committee we had the clerk of the House sub-committee and 
the clerk of the Senate sub-committee. I do not know which 
of these clerks took this document, but it came back to me 
from, as I remember, the House sub-committee. 

Q. How do you identify that as the same paper which you 
introduced at the conference, Senator. A. I identify it by 
the notation at the top and by my signature at the bottom. 

Mr. Winn: I offer this paper in evidence as Re- 

98 spondents’ Exhibit H. 
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Mr. Aiken: I object to the offer, your Honor, the 
memorandum that Senator Thomas used when he discussed 
the matter with the committee. As far as I know, no public 
record was ever made of it. At least that hasn’t been shown 
in evidence. There is no consideration that this, except for 
some language the committee might have agreed on and put 
into the Act, was ever considered by the Congress as a whole. 
I think it is immaterial and irrelevant. 

The Court: Well, doesn’t that state, in other words, your 
general objection to this whole line ? 

Mr. Aiken: That is right. 

The Court: So that you don’t object to this any more 
than you have objected, in effect, to the whole line of ex¬ 
amination, is that correct? 

Mr. Aiken: Yes, except my first objection was to a pre¬ 
liminary question. 

The Court: I thought we had an understanding that you 
would be objecting to each one of the questions along this 
line. 

Mr. Aiken: That is right. 

The Court: Your over-all objection. 

Mr. Aiken: Yes. 

The Court: Subject to that objection, it will be received 
and marked in evidence. 

(The document above referred to was received in evi¬ 
dence and marked Respondents’ Exhibit H.) 

99 The Court: You have no objection to having that 
marked, have you, Senator? 

Mr. Winn: I would like leave to withdraw that and leave 
to substitute a photostatic copy. 

The Clerk: That will be Exhibit I. 

(Respondents’ Exhibit I reserved.) 

Mr. Winn: At this time, may it please the Court, I offer 
Respondents’ Exhibit H for identification as Respondents’ 
Exhibit H. 


Mr. Aiken: My objection to the entire line applies again 
to this. 

The Court: But nothing more ? 

Mr. Aiken: I have already objected specifically to this 
one. I renew my earlier objection. 

The Court: You were objecting because it hasn’t been 
connected up. Now, the testimony that has gone in in the 
meantime was designed to do that. 

Mr. Aik en: Well, I object, again, now for the reason this 
is not part of any public legislative history. It is simply 
something that he says he read to a committee, after having 
cut it up. 

The Court: In other words here, again, it is your general 
objection to the whole subject matter? 

Mr. Aiken: That is right. 

The Court: Subject to that objection, it will be received 
and marked in evidence. Exhibit H. 

Mr. Winn: May I ask leave to withdraw that and sub¬ 
stitute a photostatic copy of it? 

The Court: All right. 

Mr. Winn: You may cross-examine. 

100 Cross Examination 
By Mr. Aiken: 

Q. The only question I have, Senator Thomas, is: Are 
you sure that you read this letter to the committee after you 
had cut it up and pasted parts of it on this other paper that 
you have shown us? A. Well, my recollection is that I read 
the entire letter to the Committee, and after they agreed to 
the contents of the letter, when I clipped it in the Senate 
Co mmi ttee room, as is shown here. I cut out the parts that 
contained the amendments and pasted them on a piece of 
paper that I got there in the committee room. This then 
became the amendment That was agreed to and separated 
from other portions, the other portions of the letter. 

Q. I see. Then you did not cut it up before you read it? 
A. My recollection is I did not 
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Mr. Aiken: 
Mr. Winn: 
The Court: 
Mr. Winn: 
The Court: 
Mr. Aiken: 


I see. That is all. 

Thanks very much, Senator. 
Thank you, Senator. 

May Senator Thomas be excused? 
I take it, it is all right? 

Yes. 


(Witness excused.) 

Mr. Winn: May we have a five-minute recess, if it please 
the Court? 

The Court: I just wanted to suggest that it ought to be 
shown on the record that this photostat of Exhibit I doesn’t 
show, as this original does, that it consists of several pieces 
of paper, with typewriting on them, pasted to a larger sheet. 

I don’t think that appears at all from this photostat. 
101 Mr. Winn: I would like also the record to show, 
may it please the Court, that the larger sheet has on 
the reverse the words “Senate Chamber” printed, indicat¬ 
ing that the exhibit at the time the two typewritten pieces 
of paper were pasted upon it were pasted upon Senate 
Chamber stationery. 

The Court: The record may show the original does, but 
of course the copy doesn’t show that. You say you w^ant a 
recess? 

Mr. Winn: I would like to have a five-minute recess. 

The Court: Very well, we will have a ten-minute recess. 

(A short recess.) 

The Clerk: The court is in session. 

Mr. Wilheim: Your Honor, the respondents at this time 
would like to introduce into evidence stipulation of facts No. 
2, to which there is appended two exhibits, which we have 
marked here Exhibit A and Exhibit B to the stipulation. 
Now, they may have to be renumbered. I don’t know. We 
followed a little different system. This stipulation refers 
to the testimony that was given in the Stein proceedings 
relating to the questions of constitutionality, and in it the 
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petitioner has reserved his right to object to the competency, 
materiality, and relevancy of the facts stipulated, waiving, 
however, the objections to the form of the testimony and 
the fact that copies of the original are annexed to the ex¬ 
hibits. At this time we would like to submit that. There 
are two copies of the stipulation. We also have for your 
convenience a transcript of the testimony that is referred 
to there in that stipulation which was taken in the Stein 
case, and also a complete set of the exhibits referred to in 
the stipulation which go with the Stein testimony. Those 
exhibits which are keyed to the Stein testimony are marked 
on each occasion from Q through GGr, consecutively, and 
they are marked in the lower left-hand corner of each ex¬ 
hibit. I think there should be no confusion. 

102 The Court: Is that part of the stipulation? 

Mr. Wilheim: That is the testimony in the Stein 
case and the exhibits to which the testimony in the Stein 
case is keyed, and which are referred to in the stipulation 
as testimony which the three named men would make if they 
were called as witnesses in this case. So, in effect, they 
are part of the stipulation. 

The Court: May I have the stipulation, please? 

The Clerk: Here. (Handing document to the Court.) 

Mr. Wilheim: You will find that at the bottom of page 1 
and the top of page 2, your Honor. 

The Court: I guess we better take this one at a time. 
Let us take the stipulation and the two exhibits attached to 
it, first. What is your position about that, Mr. Aiken? 

Mr. Aiken: I thought all of it was an exhibit attached 
to the stipulation, including the testimony, too. 

Mr. Wilheim: That is correct. 

The Court: That isn’t the way the stipulation reads. 

Mr. Aiken: Well- 

The Court: That is what I wanted to look at The stipu¬ 
lation reads that they would testify in accordance with the 
testimony they gave in the Stein case, and that is referred 
to as being certain pages of the transcript and certain ex- 
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hibits in that case, but by an express statement it isn’t made 
a part of the stipulation. I was going to suggest that the 
simplest way would be to offer that as one exhibit in this 
proceeding. 

Mr. Wilheim: That is agreeable. Then, let us denomi¬ 
nate the pages 625 to 752, inclusive, of the transcript of 
testimony taken in the Stein Bros. Manufacturing Company 
proceeding, Tax Court Docket No. 23-R, together with 
103 Exhibits Q through GG, inclusive, referred to in the 
said pages, as Exhibit C of Stipulation of Facts No. 
2 in this proceeding. 

The Court; Well, I prefer if you would mark it merely 
as an exhibit in this proceeding, because it isn’t referred to 
that way in the stipulation. You can give it the next exhibit 
number, or a joint exhibit number, if you want to offer it 
in that way. 

Mr. Wilheim: It doesn’t matter, whichever way you 
wish. 

The Court: That will- be Exhibit J. 

Mr. Wilheim: That is all right. Exhibit J is right 

The Court: But before I rule on that, let me deal with 
the stipulation itself. Are you reserving an objection to 
that, Mr. Aiken? 

Mr. Aiken; Well, the stipulation does little more, really, 
than say this is in evidence. Are you agreed that the evi¬ 
dence of those witnesses can be put in this form? Then, if 
this is accepted, attached to the exhibits as additional cross 
examination of Mr. Browning that occurred in another case, 
since he isn*t here, that we took out the pertinent part of 
that cross examination, and it is agreed that that should 
be cross examination of him here. -Of course, his main testi¬ 
mony doesn’t go in, and there isn’t any cross examination. 

The Court: I take it, then, you are not objecting to this. 
The stipulation will be received and the exhibit which has 
just been referred to will be received and marked in evi¬ 
dence as Exhibit J. 

(The document above referred to was received in evidence 
and market Respondents’ Exhibit J.) 
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Mr. Aiken: Well, on the testimony itself, I reserve the 
right to object. Now, I can make a general objection at 
this time, if it is agreeable with the Court and to opposing 
counsel. I would like an opportunity to file a written 
104 objection to it in the record at a later time. It is 
extensive, and I have not had an opportunity to go 
over it. My general objection is that it is entirely imma¬ 
terial and irrelevant. The testimony of General Browning 
and Mr. Kenney is to a large extent concerned with the state 
of the nation and is of the time the Act of April 28, 1942, 
was passed, and, as disclosed by some of General Brown¬ 
ing’s cross examination, the state of the nation at latei'. 
times. Here, again, I think an attempt is bring made to 
make legislative history by the oral examination of wit¬ 
nesses. I personally think it would be a hue thing if those 
facts had been called to the attention of Congress during 
the consideration of this Act, but as a matter of fact, the 
legislative history shows that none of these matters were 
taken into consideration by Congress at all, and that none 
of them were presented even to a conference committee 
orally by a Senator. These are just in effect arguments 
that people have thought up later as to why it was a good 
thing to have had the renegotiation statute of 1942 enacted. 
In so far as a great body of Colonel Hirseh’s testimony is 
concerned, he goes through a proceeding in a renegotiation 
case, and since we have by stipulation agreed in this case 
on the percentage of profits that constitute fair profits, 
that, too, is immaterial in this case. 

The Courts I think you get a different question here. 
As I understand it, the same constitutional issue is being 
raised here as was raised and ruled on in the Stein case. 
That is one of the points. 

Mr. Aiken : Yes, that is right. 

The Court: And I assume that the Government wants 
to be in a position to say that the Stein case is not inapplic¬ 
able here as a precedent because of any omission to put 
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into the record here what was in the record in the Stein 
case. 

105 Mr. Aiken; That is right. 

The Court: Now, on that theory I certainly would 
rule against you on your objection, because it wouldn’t be 
possible to put the Government in a position where you 
were making the same contention that was made in the 
Stein case, but they were being prevented from putting in 
the same records that the Stein case had for the ruling to be 
made on. 

Mr. Aiken: Of course, I don’t think that th epurpose of it 
is to show the applicability of the Stein decision to this. 
The same thing is true here as was true there. The Gov¬ 
ernment feels a great lack of legislative history in so far 
as the April 28, 1942, Act is concerned, and so they have 
brought in these witnesses to testify as to the State of the 
Nation at the time. Now, it is exactly the same thing as 
with the testimony that was put in through Mr. Goodloe and 
Senator Thomas: Can you make legislative history that 
way? My contention is that you cannot 

The Court: But the difference is that the Stein case did 
rule on a constitutional question. Now, I can’t recall the 
details well enough to remember whether this testimony is 
referred to in the Stein opinion or not. 

Mr. Aiken: Some of it is. 

The Court: But if it was not relied on for arriving at 
the Stein opinion—and I suppose you wouldn’t be damaged 
any because I would get to the same place in this case even 
without that being in the record—certainly the Government 
would be unwise not to have that record as complete here as 
it was in the Stein case because the same question apparently 
is involved. What I am really saying is I think on that 
point I would overrule your objection to the admissibility 
of this right now, and save you the trouble of making this 
more general objection to it, because it seems to me it is at 
least admissible for that purpose. 

106 Mr. Aiken: Now, may I have the right to file ob¬ 
jections, or argue objections to specific questions? 
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In the Ring case, objections were made to a number of spe¬ 
cific questions and sustained, even though testimony was 
admitted in here. I would prefer to have that done before 
now, but I have not had the opportunity. 

The Court: Are you talking about something that is in¬ 
cluded in this Exhibit J ? 

Mr. Aiken: That is right, on specific questions. 

The Court: I suppose that that would include only the 
material that was a part of that record, which would be only 
the material that came in or was admitted in evidence. 

Mr. Aiken: That is right. 

The Court: So it doesn’t include anything to which ob¬ 
jection was sustained, does it? 

Mr. Aiken: Well, there have been two cases. They of¬ 
fered it in this form, in the Ring case, which was another 
case tried before the Tax Court. In that case many objec¬ 
tions were sustained which were not made in the Stein 
case, to specific questions and answers. In that case there 
has been more lengthy consideration of the record, and the 
attorney has filed written objections to specific questions. 
The Court sustained some of them. We are given by this 
stipulation the advantage of any objections that Mr. Toomey 
made in the Stein case, but he didn’t make very many. I 
think there are some of the questions that called for clearly 
incompetent testimony, and I wish to reserve my right to 
object to those specific questions. 

The Court: It leaves the record in a rather unsatis¬ 
factory condition, to leave even the objections open. 
I mean, it is bad enough for the ruling to be left 
open- 

107 Mr. Aiken: When you leave an objection and the 
ruling open, yes. If your Honor feels that is objec¬ 
tionable, I will pass it up. 

The Court: I would rather, if you feel that you have to 
make them, have the offer withheld until you have an oppor¬ 
tunity to make them specifically. 

Mr. Aiken: Well, I think I will just pass it up. 
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The Court: Very well. It has already been received, 
the stipulation has been received, and the exhibit has been 
marked. 

Mr. Winn: Now, may it please the Court, the respond¬ 
ents have concluded the line of testimony which was the 
subject of Mr. Aiken’s objection, something over an hour 
ago, having to do with the Goodloe letter of June 24, 1943, 
and the testimony by Senator Thomas on the conference 
committee. I just would like to be certain that I understand 
what the situation is. As I understand, the Court has re¬ 
served its ruling on the motion, and the respondents are to 
file a memorandum in support of their position that this 
material is relevant and proper in this case? 

The Court: As I understand it, the ruling will be held in 
abeyance until the case itself is decided, and by the form 
of the opinion, even if not specific words in the opinion, it 
would become apparent what the ultimate ruling on that 
material has been. That is, if it is included in the findings, 
of course, that will be tantamount to a ruling in your favor. 

Mr. Winn: Then I gather as to the memorandum, it will 
be sufficient, in view of the fact the Court will hold it in 
abeyance until the final determination of the case on the 
merits, if the respondent briefs that point in his brief. 

The Court: I assume so, because I understand from Mr. 
Aiken that it isn’t going to make any difference from here 
on out how that ruling develops. 

108 Mr. Aiken: Well, your Honor, I think it would be 
of some value to have a specific ruling on this case. 
There are lots of renegotiation cases to be tried, and if a 
new way of developing legislative history is going to be 
developed, I think we ought to have something that we can 
fight it out about. 

The Court: I wasn’t addressing myself to that question, 
but to the question that I understand Mr. Winn has been 
raising, that it isn’t necessary for him to file a separate 
memorandum on this because there will be no occasion for 
any ruling between now and the ultimate decision in the 
case. 


Mr. Aiken: That is very likely true. I think that is all 
right. 

Mr. Winn: I call General Maurice Hirsch. 

Maurice Hirsch called as a witness for and on behalf of 
the respondents, having been- firstly duly sworn, was ex¬ 
amined and testified as follows: 

The Clerk: State your name. 

The Witness: Maurice Hirsch. 

The Court: Spell your last name. 

The Witness: H-i-r-s-c-h. 

Direct Examination 
By Mr. Winn: 

Q. You are a brigadier general in the Army of the United 
States, General? A. That is right. 

Q. How long have you been a part of the War Depart¬ 
ment? A. Well, I got a desk with the War Department, I 
think it was on the 20th of August, 1942. It took some time 
to get my name on the rolls, and I think I was enrolled on 
the 8th of September, 1942. 

103 Q. General, what is your present billet with the 
War Department? A. You mean my present position? 

A. Yes, sir. A. Well, with the War Department I am 
Chairman of the War Department Price Adjustment Board 
and Chief of the Renegotiation branch. 

Q. Do you have anything to do with the War Contracts 
Price Adjustment Board? A. I am the member designated 
by the Secretary of War upon the War Contracts Price 
Adjustment Board, and am chairman of that board. 

Q. Now, in September of 1942, when you became enrolled 
at the War Department, what was your position? A. Well, 
first it was just to find anything to do that I thought I 
could help with. Shortly after that, however, I was—there 
was assigned to me the position of what we then called the 
Chief of the Settlements Division, which had charge of the 
review of all War Department cases, the review of the 
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renegotiation and the review of the agreements or of the 
impasses resulting from the renegotiation hearings. 

Q. Why was renegotiation started by the War Depart¬ 
ment Price Adjustment Board, General? A. Well, I know 
that only from the official records. There was a War De¬ 
partment Price Adjustment Board prior to the enactment 
of the renegotiation, that is, the initial Renegotiation Act, 
and it was under Executive Order. They had just started 
renegotiations under that direction for a very short period 
of time when the Renegotiation Act, the initial one, was 
enacted. 

Q. After the initiation of the Renegotiation Act, can you 
tell us when the War Department Price Adjustment Board 
started functioning under the new Act? A. It is according 
to what you mean by “functioning.” They began their 
work, they began their deliberations in an attempt to 
110 formulate more definitely their procedures, their 
policies under the statutes. I have from time to time 
during my period with the War Department had oppor¬ 
tunity and occasion to look into the records of that period. 
They began their conferences with contractors. It was 
rather a continuation of the conferences that they had been 
having prior to the Act, but they continued immediately 
after the Act was passed. 

Q. This War Department Price Adjustment Board to 
which you have referred, and which you testified existed 
prior to April 28,1942, was the machinery set up in the War 
Department to carry on the so-called voluntary renegotia¬ 
tion that antedated the Act of April 28,1942, is that correct, 
General? A. Well, of course, it was a pretty nebulous opera¬ 
tion and the procedures were not formulated at that time, 
but they actually were carrying on in a very informal 
fashion prior to the enactment of the statute, and then they 
carried on after that, the methods being gradually more 
definitely crystallized. 

Q. Now, when you were made Chief of the Settlements 
Division, was the organization completely set up at that 
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time, General? A. The organization isn’t completely set np 
yet. For illustration, at the present time we are attempting 
to modify our organization to take care of the rebates under 
the recomputation of amortizations. It is not a static thing 
that existed as of a particular date. 

Q. What I want to bring out is whether or not you took 
over a full-fledged organization, or whether you had any¬ 
thing to do with the development of the organization under 
the original Act, in the formulation of renegotiation pro¬ 
ceedings? A. I must say that I did have a very direct par¬ 
ticipation in the formulation of the policies and of the 
procedure. 

Ill Q. And can you fix the date that you became Chief 
of the Settlements Division a little closer than you 
have? A. It was before the end of the year 1942. The exact 
date I don’t remember. 

Q. And it was, of course, after September of 1942? A. 
That is right. 

Q. After September 9? A. That is right. 

Q. General, as head of the Settlements Division, did the 
renegotiation agreements and renegotiation unilateral de¬ 
terminations have anything to do with your work? A. Yes. 
At that time, and for many months after I assumed that 
position there was not a single renegotiation that I did not 
personally review practically in its entirety. 

Q. What can you tell the Court, General, with regard to 
whether or not profits from sales by contractors to the sub¬ 
sidiaries of the Reconstruction Finance Corporation—that 
is, the Defense Plant Corporation, the Metals Reserve Com¬ 
pany, the Defense Supplies Corporation, and the Rubber 
Reserve Company, respectively—were renegotiated by the 
War Department Price Adjustment Board prior to July 1, 
1943? A. In some instances they were. 

Q. In other instances they were not? A. That is correct. 

Q. Why were they renegotiated, General, in those cases 
in which they were renegotiated? A. Well, because of the 
opinion of a great many of those in the War Department, 
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time, General? A. The organization isn’t completely set np 
yet. For illustration, at the present time we are attempting 
to modify our organization to take care of the rebates under 
the recomputation of amortizations. It is not a static thing 
that existed as of a particular date. 

Q. What I want to bring out is whether or not you took 
over a full-fledged organization, or whether you had any¬ 
thing to do with the development of the organization under 
the original Act, in the formulation of renegotiation pro¬ 
ceedings? A. I must say that I did have a very direct par¬ 
ticipation in the formulation of the policies and of the 
procedure. 

Ill Q. And can you fix the date that you became Chief 
of the Settlements Division a little closer than you 
have? A. It was before the end of the year 1942. The exact 
date I don’t remember. 

Q. And it was, of course, after September of 1942? A. 
That is right. 

Q. After September 9? A. That is right. 

Q. General, as head of the Settlements Division, did the 
renegotiation agreements and renegotiation unilateral de¬ 
terminations have anything to do with your work? A. Yes. 
At that time, and for many months after I assumed that 
position there was not a single renegotiation that I did not 
personally review practically in its entirety. 

Q. What can you tell the Court, General, with regard to 
whether or not profits from sales by contractors to the sub¬ 
sidiaries of the Reconstruction Finance Corporation—that 
is, the Defense Plant Corporation, the Metals Reserve Com¬ 
pany, the Defense Supplies Corporation, and the Rubber 
Reserve Company, respectively—were renegotiated by the 
War Department Price Adjustment Board prior to July 1, 
1943? A. In some instances they were. 
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Q. Why were they renegotiated, General, in those cases 
in which they were renegotiated? A. Well, because of the 
opinion of a great many of those in the War Department, 
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and certainly in one other department, that those agencies 
were in these instances the agencies of the War Department 
and the Navy Department, and the-construction was that 
the contracts, therefore, although placed with these divi¬ 
sions, these entities under thfe RFC, were, nevertheless, so 
placed as agents of the departments under the renegotia¬ 
tion statute. 

Q. Now, in those cases where profits from such sales were 
not renegotiated during that period, General, can you tell 
us why they were not so negotiated! A. Because of 
112 the question that was raised by some contractors, 
and by some of those within the Government as to 
the clarity of the interpretation, including those contracts 
or sub-contracts within the purview of the statute and 
based upon the fact that we had no authority under the 
statute to include within renegotiation anything other than 
what the Congress had included we accepted the responsi¬ 
bility of renegotiating those contracts, but excluding them 
from renegotiation if the contractor so demanded. 

Q. You testified that at least one other department had 
the same policy as the War Department, I believe. Can you 
tell us what other department that was? A. Well, it is my 
recollection—and of course we had constant contacts offi¬ 
cially with the other departments, but primarily with the 
Navy at that time—that the Navy was more conclusive in 
its its opinion even than the War Department as to the 
renegotiability of those contracts. 

Q. General, you are the same Colonel Hirsch who testified 
on behalf of the respondent in the Stein Bros. Manufactur¬ 
ing Company case, are you not? A. Yes, sir, I am. By the 
way, may I add one thing further in explanation of my 
previous answer? 

Q. Yes. A. The reason the War Department Price Ad¬ 
justment Board was quite willing to exclude from renego¬ 
tiation on request or demand of the contractor the contracts 
with these agencies of the RFC was, first because we had at 
that time facing us a very tremendous load and we didn’t 
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want anything to stymie our operations, and apparently it 
looked as if the opposition to renegotiation in certain in¬ 
stances would seriously retard our operations in the event 
that we did not accede to these exclusions. We, therefore, 
in such instances completed where we could the renegotia¬ 
tion of the remaining portion of the business that we 
113 thought was renegotiate, feeling that we were not 
jeopardizing the interest of the Government in so 
doing. That is because under the first statute, the first 
renegotiation statute, the only limitation period was three 
years after the termination of the war, which gave us long 
opportunity of a resurvey of any portion of the business 
which a contractor did not include as subject to renegotia¬ 
tion. When the later amendments of the statute modified 
the limitation period, we still had one year after the termi¬ 
nation of the fiscal year in which a contract was completed 
within which to begin renegotiation, and it was the opinion 
of the Board that would give ample opportunity to give 
complete protection to the Government in those segments 
of the operation that we were excluding when we would 
close a case, and eliminate from our consideration that por¬ 
tion of it which would come under the contracts or sub¬ 
contracts of these agencies of the RFC. 

Mr. Winn: You may cross-examine. 

C ross-Examination 
By Mr. Aiken: 

Q. General Hirsch, I understand, and am I correct in my 
understanding, that where a contractor objected to the in¬ 
clusion of DPC business, that was not done, I mean before 
the Act of July 1,1943, was passed? A. Where he objected, 
we will allow him to exclude from his statement as to rene¬ 
gotiate volume that portion of his business which was 
included within the contracts or sub-contracts of these 
agencies of the RFC. 

Q. Then, on cases where you were not able to get an 
agreement and the case went on what was called a uni- 
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and certainly in one other department, that those agencies 
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and the Navy Department, and the -construction was that 
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want anything to stymie our operations, and apparently it 
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tion of the remaining portion of the business that we 
113 thought was renegotiate, feeling that we were not 
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within which to begin renegotiation, and it was the opinion 
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lateral, isn’t it true also that you excluded that business, 
in making your unilateral determination prior to July 1, 
1943? A. Yes. 

114 Q. Now, a record is made in the War Depart¬ 
ment-A. May I modify that? If I recall correctly 

in one or more instances, however, we did issue unilaterals 
including the RFC business of the subsidiaries. 

Q. The general practice was not to do so? A. I think that 
is correct. 

Q. Records are made of the whole procedure of renego¬ 
tiation in each case, are they? Isn’t that true? A. I would 
say that an adequate record is made. 

Q. Yes. So that there is such a record in this case, a 
record of what happened at various stages of the renego¬ 
tiation in this case? A. Well, I would assume so. We 
normally do have. 

Mr. Aiken: Do you have that file here? 

Mr. Wilheim: Which file? 

Mr. Aiken: The Army renegotiation file? 

By Mr. Aiken: 

Q. You have no independent recollection of what hap¬ 
pened in this case. A. None at all. 

Mr. Aiken: Well, your Honor, there seems to have been 
some misapprehension. I was under the impression that 
Mr. WTlheiin was going to have the file in his case here. I 
need it for purposes of refreshing General Hirsch’s recol¬ 
lection in this case. 

Mr. Wilheim: Your Honor, I was under no impression 
that Mr. Aiken wanted the War Department’s renegotiation 
file. I informed him the other day, I think it was on Friday 
afternoon, in Mr. Winn’s presence, that I had a file which is 
part of certain restricted documents that were sent to me 
by the War Department, and that the rest of the files 

115 were in the possession of the War Department. It 
was my recollection he said that if General Hirsch 

would testify, he would not have to see the War Depart- 
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ment’s files, and that was where we left it at that moment. 

Mr. Aiken: I understood that Mr. Wilheim was going to 
bring what he had here. 

Mr. Welheim: I can give you what we have. I can dig 
out of my file what we have. 

Mr. Aiken: All right. I don’t want it. I want General 
Hirsch to have it. 

The Court: You are going to do that now? 

Mr. Aiken: He thinks he has part of it right here. 

The Court: Do you want to have a short recess? 

Mr. Aiken: We might take a five-minute recess. 

The Court: Very well. 

(A short recess.) 

The Court: I "wonder if we could get a little idea of what 
the time table will be from now on. How much longer do 
you expect to be on cross-examination? 

Mr. Aiken: Just a very few minutes, your Honor—twenty. 

The Court: And how many more witnesses do you have ? 

Mr. Wilheim: We have no one else, Your Honor. After 
this witness, our only matter will be to stipulate, and then 
we will be finished. 

The Court: How about the odds and ends, such as copies, 
and so on? 

Mr. Wilheim: You want to have a complete set now? 

The Court: I mean, do you want to let the record go with 
that in? 

Mr. Wilheim: We will furnish copies of these exhibits to 
stipulation of facts No. 3 later. 

The Court: All right. 

116 By Mr. Aiken: 

Q. General Hirsch, I just have handed you some docu¬ 
ments which, as I understand, are from the official files 
of the War Department on this case. From looking at 
those documents, could you tell us if it isn’t true that in 
the field, that is, a proposal was made to this company that 
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its excessive profits be determined at $100,000, and that in 
making that proposal the field did not take into considera¬ 
tion Defense Plant contract business A. It is specifically 
acted that the suggestion of $100,000 is based upon renego¬ 
tiate sales excluding—or, rather, to us the exact words of 
the report, “without DPC sales.” 

Q. I am sorry, I don’t remember the exact name of your 
field office that did that. Could you supply it for the record, 
please? A. That was the Army Air Forces Central Pro¬ 
curement District Office. The meeting was held at the 
Company’s office in Bay City, Michigan, on—well, there 
were several meetings. The first meeting w*as held there 
on December 11, 1942. 

Q. Does your file or your papers indicate the proposal 
was made to the company that its excessive profits be deter¬ 
mined at $100,000? A. That was at a meeting in the office 
of the Price Adjustment Section in Detroit, at January 28, 
1943. 

Q. Now, I believe your record will show, or does show, 
does it not, that upon the company’s refusal to agree to 
that proposal, the case was forwarded to Washington, and 
that a meeting was held in Washington on the case on Au¬ 
gust 25,1943 ? A. There was a meeting, as you say, yes. 

Q. Wasn’t that a meeting with what is technically known 
as Panel A? A. With Panel A of the War Department 
Price Adjustment Board. 

Q. Yes. And you have a report of that meeting, do you 
not? A. I have before me the minutes of that meeting. 
117 Q. I see. And isn’t it true that the minutes of 
that meeting show that the company w’as advised 
that if it wanted to it could still obtain a determination, or 
sign an agreement that its excessive profits were $100,000, 
but if that agreement were not signed Defense Plant contract 
business would then be included, and the figure would be up 
to $140,000? A. I find no such reference. 

Q. Is there any reference at all in the minutes there as to 
the increase in the proposal from $100,000 to $140,000? A. 
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No. The discussion was veiy largely, according to the 
minutes, as to 'whether or not the contractor would include 
any kind of sub-contract, the contingent being made by the 
contractor that the contracts subject to renegotiation were 
prime contracts. 

Q. I see. Are those minutes, just to be sure we have 
the right minutes, of the meeting held on August 25? A. 
1943, that is right. 

Q. Would there be any further report in the file on the 
case? A. Well, I would assume that this would summarize 
the results of the meeting. Now, I can’t answer whether 
or not there were just incidental names and -what not. 

Q. I see. A. But this is the reflection in the minutes,, 
and is signed by each of the members in the Panel and also 
by the then assistant counsel to the Board and by the 
recorder of the particular meeting. 

Q. And isn’t it true, General Hirsch, that about that time, 
Mr. Joseph M. Dodge was Chairman of the War Depart¬ 
ment Price Adjustment Board? A. That is in August of 
1943? 

Q. Yes. A. Yes. 

Mr. Aiken: I have here a letter dated Octobr 28, 
118 1943, from Joseph M. Dodge, Chairman of the War 

Department Price Adjustment Board, to the peti¬ 
tioner, which I would like to have marked as an exhibit, 
please. 

The Court: You want that marked for identification? 

Mr. Aiken: Mark it for identification. 

The Clerk: Exhibit 2 for identification. 

(The document above referred to was marked Petitioner’s 

Exhibit 2 for identification.) 

Mr. Aiken: Petitioner now offers Exhibit 2 in evidence, 
in connection with the cross-examination of General Hirsch. 

Mr. Winn: We have no objection. 

Mr. Wilheim: No objection. 

The Court: It may be received and marked in evidence. 
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The Clerk: No. 2 in evidence. 

(The document above referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit 2.) 

By Mr. Aiken: 

Q. I see that you have been reading the report further, 
General Hirsch. Have you found anything further? A. 
No, I have found nothing further than I have referred to in 
response to your question. 

Q. Now, is it true that in the War Department itself there 
w r as a difference of opinion on whether the original Act 
enabled you to renegotiate DPC contracts? A. Yes, there 
was. 

Q. At that time, shortly after the Act was enacted, the 
Secretary delegated his functions under the Act to Under¬ 
secretary of War Patterson, did he not? A. That is correct. 

Q. Isn’t it true that Secretary Patterson’s view, at least 
his personal view, was that DPC contracts were not 
113 renegotiable under the original Act? A. I don’t 
recall that, sir. It may have been. 

Q. I see. A. I don’t know. 

Q. Now, in so far as whether the contracts made by 
another agency or department of the Government were 
renegotiable, on the theory that that other department or 
agency of the Government was an agent of the War De¬ 
partment, the problem was exactly the same under the 1942 
Act and under the 1943 Act, was it not? A. I don’t quite 
get your question. 

Mr. Aiken: Maybe I didn’t state it very clearly. Would 
you read it, Mr. Reporter ? 

(Question read as above recorded.) 

The Witness: I think that the question of agency would 
be the same under any of the acts, if that is the problem 
that you are faced with. 

Mr. Aiken: Yes, that is right. 
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By Mr. Aiken: 

Q. Well, the theory that DPC contracts, or Defense Plant 
Corporation contracts were renegotiated under the original 
Act was based on the fact that it was acting as agent for 
the War Department, was it not? A. That it was acting as 
an agency, yes, for the procurement of war material. 

Q. And in so far as that problem is concerned, there w T as 
no difference between the 1942 Act and the 1943 Act? 
A. Well, except as to these particular agencies. 

Q. Yes. A. Because when they were specifically men¬ 
tioned, you eliminate the question of agency. 

Q. That is right, but I am speaking now of the problem 
in general. A. That is true. In other wmrds, I see no 
difference between General John Smith buying for the War 
Department and the Defense Supplies Corporation buying 
for the War Department. 

120 Q. Now, are you familiar with the joint statement 
by the War, Navy, and Treasury Departments, and* 
the Maritime Commission, issued March 31,1943? A. Yes. 

Q. That was an expression of the official position of the 
departments relating to renegotiation, was it not ? A. That 
is true. 

Q. And where the term “departments” is used in that 
document, I take it it refers to the departments then named 
in the Renegotiation Act of 1942 ? A. Well— 

Q. I mean where you use it with a Capital D? A. My 
recollection is that departments were so defined in the Act. 

Q. Yes. Well— A. I mean, I don’t want to say what 
the use of the term “departments” means in an instrument 
that I haven’t read for a long time. 

Q. Well, if you had said anything in your testimony that 
would indicate that the official view of the War Department 
was contrary to the official view stated in this document, 
then this document would govern, as I understand? I 
mean, this is the official view? A. That was the official 
view, brought about by the voluntary agreement of the 
secretaries, acting through the Chairman of the respective 
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departmental boards, and if I recall that statement cor¬ 
rectly, it allows the inclusion of the contracts under the 
RFC subsidiaries that we are speaking of, but does not 
require them. 

Q. That is right. I think that is all. 

Redirect Examination 
By Mr. Winn: 

Q. General, what effect, if any, did the amendment of 
July 1, 1943, have upon the policy of the War Department 
Price Adjustment Board, so far as the inclusion of 
121 sales to Defense Plant Corporation and the other 
RFC subsidiary corporations is concerned? A. Well, 
it confined the right to and gave the obligation to include 
those contracts in a renegotiation. As I said, initially, we 
have always felt, those of us in the renegotiation activity, 
that the Congress did not give us the right to include non- 
renegotiable business, because if you include non-renego- 
tiable business in one direction, you must include it in both. 
If you include it based upon our over-all concept of renego¬ 
tiation and the profit is not up to the level that you might 
allow, you will take dollars from other business, those pro¬ 
fits, and level it up, and therefore in neither direction did we 
feel that we have the right to renegotiate unless the business 
would be renegotiable under the statute. That was the only 
justification, as I recall in our discussions at the time, that 
we had to include these contracts under the RFC subsid¬ 
iaries, even by the agreement of the contractor, and the only 
modification that the amendment to the statute had, rather, 
brought about was the requirement then that we should in¬ 
clude it rather than leave a segment of the business out until 
either by judifical determination or otherwise, or by statute 
as actually happened, it could subsequently be scrutinized. 

Q. Then I gather from your testimony that prior to July 
1,1943, the inclusion or exclusion of Defense Plant Corpora¬ 
tion, and other RFC subsidiary business was based on an 
agency theory, and was to a certain extent at the option of 
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the contractor, is that right? A. From the standpoint of 
the temporary situation, yes. 

Q. That is, prior to July 1,1943? A. Bight. 

Q. Now, after July 1, 1943, however, did the contractor 
have an option as to whether the Defense Plant Corporation 
business would be included in his renegotiate business? 
A. No. Our interpretation of our obligation under the 
statute was that we had to include it. 

122 Q. And what was the policy of the Department, 
so far as contracts were concerned and receipts and 
accruals thereunder, between the date April 28, 1942, and 
July 1,1943? A. Well, it came under renegotiation at that 
time, and then we considered that it was our obligation, 
that is, the obligation of the renegotiating agencies, to go 
back and pick up that segment of the business that had 
been excluded from the prior renegotiation, and in cases 
where consideration had been eliminated of that segment 
of business to include consideration of it in arriving at a 
conclusion in the renegotiation procedures. 

Q. What was the policy of the War Department Price 
Adjustment Board, General, in those cases where renegotia¬ 
tion had been commenced prior to July 1,1943, and not com¬ 
pleted on that date, and where there were Defense Plant 
Corporation contracts which had been excluded in the con¬ 
sideration prior to July 1,1943? A. Well, so far as I recall, 
we always went back and included a consideration of that 
segment of the business in the renegotiation. 

Q. General, I hand you a document which has been marked 
in evidence as Petitioner’s Exhibit 2, and ask you to read 
that exhibit. A. I have read it. 

Q. Based upon your examination of the file in this case, 
General, and a reading of that letter, can you tell us how 
the proposed determination of $100,000 came to be raised 
to $140,000? A. By the inclusion of consideration of the 
Defense Plant Corporation segment of the business. 

Q. Can you tell us whether or not this renegotiation was 
commenced prior to July 1, 1943? A. Yes, it was. 
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Q. And can you tell us what relationship the $100,000 
figure had on the date July 1,1943? A. Well, the $100,000 
was arrived at on the figures, as I explained a little 
123 while ago, eliminating from consideration any exces¬ 
sive profits that may have resulted from that segment 
of the business under the Defense Plant Corporation 
contracts. 

Q. Then w r hat happened after July 1, 1943? A. Then, 
from this letter from Mr. Dodge to the Company, it is indi¬ 
cated that the Board felt it was obligated to include the 
Defense Plant Corporation business, as Mr. Dodge states, 
‘ ‘ Pursuant to the renegotiation statute as amended. ’ ’ Then, 
based upon the increased volume of then clearly renegotiable 
business, the conclusion was that the refund should be raised 
from $100,000 to $140,000. 

Q. Was that the usual policy of the War Department 
Price Adjustment Board, General? A. I know of no excep¬ 
tions to it. 

Q. Do you know whether or not it was also the policy of 
the Navy Department Price Adjustment Board? A. I 
can’t answer with as much definiteness, but that certainly 
is my impression. 

Q. Your impression gained from what, General? A. 
From my actual experience in the handling of renegotiation, 
and very frequently conferences with the Navy Department 
representatives. 

Q. So far as you know, the Maritime Commission had no 
Defense Plant Corporation or other RFC subsidiary pur¬ 
chases, did it? A. That I don’t know. 

Q. Well, do you know whether or not the policy which 
you have just outlined, which in effect was that on July 1, 
1943, the War Department Price Adjustment Board and the 
Navy Department Price Adjustment Board in pending cases 
went back and checked up DPC contracts wherever they 
existed, also was the policy of the Maritime Commission 
Price Adjustment Board? A. Yes, I do know that it was 
the policy of all renegotiating agencies, because they were 
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complaining very bitterly, all of them, about the added bur¬ 
den that was placed upon their personnel. 

124 Q. After July 1,1943, was the policy of all renego¬ 
tiation boards to treat Defense Plant Corporation 

contracts as if the Defense Plant Corporation and the other 
subsidiaries of RFC had been named in the original Act? 
A. Oh, definitely. 

Q. On April 28,1942? A. Yes, that is definitely so. 

Wr. Winn: I have no further questions. 

Mr. Aiken: I think that is all. 

The Court: General, I just want to ask you one or two 
questions. 

The Witness: Yes. 

The Court: More with an idea, probably, of putting in 
just another way what you have already said. As I under¬ 
stand it, this particular company—as I gather from that 
document that was handed to you—did not consent to the 
inclusion in the renegotiation of its Defense Plant business. 
Would you gather that from that document? 

The Witness: From that document I gather that it not 
only objected to the inclusion of the Defense Plant business, 
but also of all subcontracts, maintaining that the only con¬ 
tracts subject to renegotiation were its prime contracts with 
those departments named in the initial statute. 

The Court: But that would include the Defense Plant 
business ? 

The Witness: That is right. 

The Court: Now, as I understand it, from that you also 
came to the conclusion that an offer to close out the renego¬ 
tiation for $100,000 was made to that company, this peti¬ 
tioner? 

The Witness: Yes, based upon the specific exclusion of 
the DPC business. 

The Court: Well, that is what I am coming to. Now, 
under the practice in your office, and from what you have 
seen of this record and taking the hypothetical situa- 

125 tion that this company had accepted that $100,000 
figure and had agreed to that as it would set up in 
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this document, what would have been the effect under the 
general procedure in your office, and from what you under¬ 
stand from these documents, upon the DPC part of the 
business ? 

The Witness: It would have left it still subject to sub¬ 
sequent renegotiation. 

The Court: Would your office have felt that the case was 
completely closed, and that there was nothing more for them 
to do as to the DPC business? 

The Witness: Oh, no, no. It felt always that that was a 
segment of the business that later by some agency or by 
the Department itself would be subject to scrutiny. 

The Court: And that would have been so in this case, 
even though they had accepted that $100,000 offer, instead 
of rejecting it? 

The Witness: That is right. As a matter of fact, it was 
so handled in instances. 

The Court: Those are the things that I had in mind. I 
have no further questions, but of course, if either counsel 
has anything, go ahead. 

Recross Examination 

By Mr. Aiken: 

Q. As I understand it, General Hirsch, you didn’t contem¬ 
plate taking two bites at this apple, so to speak, unless 
there was further legislation or something that changed 
your attitude so that you would go back and pick up the 
DPC business ? A. It was left in status. I know that some 
of those on the Board very definitely thought that they 
would take a later look, but that this should not 
126 stymie their current operations. I must say that 
that was personally my approach to the whole 
problem. 

Q. Actually, the second bite was never taken until the 
statute was passed?, A. That is right. 

Q. In July, 1943. A. Because that was one of the things 
that we thought might happen, which then clarified the 
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problem that was then disturbing a good many people 
in the departments. 

Q. And actually at that time, the second bite was not 
taken by the War Department, but by the RFC Price Ad¬ 
justment Board, isn’t that right? A. Well, in most in¬ 
stances, that is true. In a few instances, it is not true. 
In other words, the method of assignment was by virtue 
of prime interest, ordinarily. Otherwise—well, in some 
instances it was by virtue of various other reasons, but there 
was the opportunity of assigning to a department the re¬ 
negotiation of a particular company, irrespective of whose 
contracts, that is, among the departments, might be em¬ 
bodied in the renegotiation. 

Q. Well, I am afraid you misunderstand me, or I didn’t 
make my question plain enough. I am not talking about 
the original assignment of the case. I am referring only 
to those instances in which a contractor was renegotiated 
by the War Department and DPC business was not included, 
and then after the Act of July 1, 1943, was passed, some¬ 
body went back and renegotiated him a second time for 
1942 on his DPC business alone. Now, in those instances, 
it was the RFC Price Adjustment Board that conducted 
the second 1942 renegotiation, was it not? A. I am not 
sure that that was universally so. It is my impression that 
there were a few cases where there was no re-assignment— 
of course, that is what was required—to the RFC. 
127 In almost all of the cases, though, I think what you 
say is correct. 

Mr. Aiken: If there is no objection, I would like to offer 
the minutes of the Detroit meeting in evidence, in connec¬ 
tion with General Hirsch’s testimony. 

The Witness: Well, may I go through those, because they 
are marked 11 Restricted. ’ ’ Frequently there are references 
to competing concerns and information from income tax 
reports and other such data. 

The Court: I would like to hear from Mr. Wilheim or 
Mr. Winn as to what their position is. 
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Mr. Winn: The respondents have consistently taken the 
position, may it please the Court, that what went on in the 
War Department is not material to a de novo proceeding 
before the Tax Court. We have already had testimony 
from General Hirsch to the effect that preliminary discus¬ 
sions with the field offices of the War Department Price 
Adjustment Board excluded from consideration the Defense 
Plant Contract business which the petitioner had— 

The Court: Well, I don’t want to cut you off, but I found 
out what I want to know. You object to it? 

Mr. Winn: Yes, sir. 

The Court: I think, under the circumstances, I must 
sustain the objection because while in this case it is a very 
few pages, it seems to me if wre create the precedent of what 
went on in the full renegotiation from beginning to end in 
any renegotiation case, as necessarily part of the record 
here, the records would begin to grow, and grow, and sooner 
or later it would mean going back and starting all over 
again to try the case from the beginning of the renegotia¬ 
tion proceeding in the administrative side. As long as the 
Government does object, I am going to sustain it. 
128 Mr. Aiken: The only thing I would like to call your 
attention to, Your Honor, is that I did not originate 
the testimony as to what went on in the War Department. 

The Court: No, but you originated the production of 
those documents. As a matter of fact, I didn’t understand 
that General Hirsch w r as produced for the purpose of tes¬ 
tifying as to what happened in this case, but only what 
happened as a general matter, in the general run of cases. 
I think that is a very different thing. But even as to that, 
I believe you have reserved an objection? 

Mr. Aiken: Yes. 

The Court: Anything further? 

Mr. Aiken: I have nothing further of this witness. 

Mr. Winn: May the General be excused? 

The Court: Yes. 

(Witness excused.) 
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Mr. Aiken: Although I am aware that Your Honor can 
take judicial notice of these regulations, I think there are 
two that I should like to call your attention to particularly, 
and I would like to furnish copies of them as an exhibit in 
the case. Now, we wound up with so many stipulations 
that we just haven’t had time to get the copies prepared, 
and I would like to furnish them in the same manner that 
the Government is going to furnish additional copies on 
stipulation of facts No. 3. The first one I wish to— 

The Court: May I interrupt you and ask you this: 
There seems to be a lot of loose ends, some of which may 
or may not be ready at this time. 


June 24, 1943 

Honorable Elmer Thomas 
United States Senate 
Washington, D. C. 

Dear Senator Thomas: J 

This is in reference to our recent discussion of the pro¬ 
posed extension to certain subsidiary corporations of the 
Reconstruction Finance Corporation of the present statute 
providing for the renegotiation of war contracts. 

As you are no doubt aware, the House Naval Affairs In¬ 
vestigating Committee is now engaged in conducting hear¬ 
ings covering every phase of the operation of the above 
mentioned statute. One of the primary purposes of this 
hearing is to determine in what respects the law should be 
amended or modified. In response to a request from the 
General Counsel of this Committee, the Secretary of Com¬ 
merce approved the extension of the statute to certain sub¬ 
sidiaries of the Reconstruction Finance Corporation in a 
letter under date of June 9,1943, a copy of which is attached. 
It occurred to me that the Appropriations Committee might 
desire to admit the outcome of these hearings before con¬ 
sidering any amendment of the renegotiation statute. 
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However, in the event the Senate Appropriations Com¬ 
mittee at this time decides to extend the operation of the 
statute to Reconstruction Finance Corporation subsidiaries, 
the following amendments to H. R. 2996, as referred to the 
Senate Committee on Appropriations, are presented for 
your consideration: 

On page 3, line 12, after the colon, strike the remainder 
of the paragraph and insert in lieu thereof the follow¬ 
ing: 

“Provided further, that clauses (1) and (2) of sub¬ 
section (a) of section 403 of the Sixth Supplemental 
National Defense Appropriation Act, as amended (Pub¬ 
lic 828—77th Congress, 2d Session) are amended to 
read as follows: 

‘Sec. 403(a). For the purpose of this section- 

1. The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, respectively. 

2. In the case of the Maritime Commission, the term 
‘Secretary’ means the Chairman of such Commission, 
and in the case of Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and 
Rubber Reserve Company the term ‘Secretary’ means 
the board of directors of the appropriate corporation’.” 

130 It is, of course, a matter for Congress to determine 
to what extent, if at all, the statute is to apply to un¬ 
completed contracts of subsidiaries of the Reconstruction 
Finance Corporation. If the Congress selects the date, 
April 28,1942, as contained in the present statute, the follow¬ 
ing amendment which would immediately follow the above 
proposed amendment to H. R. 2996, is presented for your 
consideration: 

“Sec. 403 of the Sixth Supplemental National Defense 
Appropriation Act, as amended, is further amended by 
adding at the end thereof the following subsection: 
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“Subsection (k). All the provisions of this section shall 
be construed to apply to Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company’.” 

Should the Congress, however, determine that the rene¬ 
gotiation statute should apply to contracts of RFC sub¬ 
sidiaries uncompleted as of a different date than that now 
contained in the statute, the following amendment is pre¬ 
sented for your consideration: 

“Sec. 403 of the Sixth Supplemental National Defense 
Appropriation Act, as amended, is further amended by 
striking clause (i) of paragraph 6 of subsection (e) 
and inserting in lieu thereof the following: 

‘ (i). Except in the instance of Defense Plant Corpora¬ 
tion, Metals Reserve Company, Defense Supplies Corp¬ 
oration, and Rubber Reserve Company, final payment 
pursuant to such contract or subcontract was made prior 
to April 28,1942, and, in the instance of Defense Plant 
Corporation, Metals Reserve Company, Defense Sup¬ 
plies Corporation and Rubber Reserve Company, final 
payment pursuant to such contract or subcontract was 
made prior to- 

For your convenience I am attaching the above alternative 
amendments in the form in which you might wish to present 
them. 

With best regards. 

Sincerely, 

John D. Goodloe, 

General Counsel. 
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131 War Department 

Price Adjustment Board 
Washington 

SPRAR 28 October 1943 

National Electric Welding Machines Company 
1846-60 North Trumbull Street 
Bay City, Michigan. 

Attention: Mr. E. C. Smith, President 
Gentlemen: 

With further reference to the meeting held on 25 August 
1943 between a Staff Panel of the War Department Price 
Adjustment Board and Mr. E. C. Smith, President of your 
Company, and Mr. S. A. Lambert, Counsel acting for you, 
it is understood that your Company failed to agree to the 
proposed refund of $100,000 discussed at that meeting with 
reference to profits realized on your renegotiable business 
for the fiscal year ending 31 October 1942, exclusive of 
profits on your Defense Plant Corporation business in such 
fiscal year. 

The inclusion of the Defense Plant Corporation business, 
pursuant to the Renegotiation Statute, as amended, raises 
the volume of your renegotiable business from approxi¬ 
mately $937,000 to approximately $1,297,000 and ratably 
increases the proposed refund to $140,000. As a result of 
the information furnished by you in connection with the 
hearings in this proceeding and our discussion thereof with 
you, this office proposes to submit to the Under Secretary 
of War a report of the failure to reach an agreement with 
you and a recommendation that $140,000 be unilaterally 
determined to be the amount of your excessive profits real¬ 
ized on renegotiable business for the fiscal year ending 31 
October 1942. 

If no agreement is reached with you on or before 8 Novem¬ 
ber 1943 for refund of such excessive profits for your fiscal 
year ending 31 October 1942, the matter will be referred to 
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the Under Secretary of War for unilateral determination 
of the amount of such profits without further notice to you. 

Joseph M. Dodge, 

Chairman 

132 Substitute for the provision on page 3 of H. R. 

2996 and lines 12 to 22 inclusive: 

On page 3, line 12, after the colon, strike the remainder of 
the paragraph and insert in lieu thereof the following: 

“Provided further, that clauses (1) and (2) of subsec¬ 
tion (a) of section 403 of the Sixth Supplemental Na¬ 
tional Defense Appropriation Act, 1942, as amended, 
are amended to read as follows: 

‘Sec. 403(a). For purposes of this section- 

1. The term ‘ Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, respectively. 

2. In the case of the Maritime Commission, the term 
‘Secretary’ means the Chairman of such Commission, 
and in the case of Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and 
Rubber Reserve Company the term ‘Secretary’ means 
the board of directors of the appropriate corporation.’ 
Provided further, that “Sec. 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, as amend¬ 
ed, is further amended by adding at the end thereof 
the following subsection: 

(k). All the provisions of this section shall be construed 
to apply to Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation, and Rubber 
Reserve Company’.” 
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119 TAX COURT OF THE UNITED STATES 


Docket No. 570-R 


Filed at Hearing, Washington, D. C. 
Granted June 2, 1951 


Motion for Addition, or Substitution, of the United States 

as Respondent 


The Warner & Swasey Company, 
Petitioner , 


v. 

War Contracts Price Adjustment Board 

and 

Maurice Hirsch, Edwin H. Barkey, John R. Paull, 
H. C. Maull, Jr., George P. Luce and Norman L. 
Burton, Members Thereof, 

Respondents. 


Now comes the petitioner in the above entitled cause and 
says that War Contract Price Adjustment Board and its 
members are the sole respondents therein; and that said 
proceeding is now pending on the docket of this Court and 
has not been determined; and moves that the United States 
be added as a respondent therein, or, in the alternative, be 
substituted for War Contracts Price Adjustment Board as 
a respondent therein, to the end that this proceeding may 
be maintained against the United States; on the ground that 
the respondent, War Contracts Price Adjustment Board, 
has been abolished by Section 201(a) of the Act of March 
23, 1951 (Public Law No. 9, 82nd Congress, 1st Sess.), 
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known as the Renegotiation Act of 1951; that it is necessary 
that such proceeding survive in order to obtain a determina¬ 
tion of the questions involved therein; and that such addi¬ 
tion or substitution of the United States as a respondent 
herein is necessary to insure that there shall be a 
120 respondent herein is necessary to insure that there 
shall be a party respondent herein, because the sole 
respondents other than War Contracts Price Adjustment 
Board are the members thereof. 

s/ George H. Rudolph 
s/ Roger P. Brennan 

Counsel for Petitioner 


Brief 

Section 201(a) of the Renegotiation Act of 1951 (Act of 
Mar. 23, 1951, P. L. 9, 82nd Cong. 1st Sess.) provides that 
“The War Contracts Price Adjustment Board, created by 
the Renegotiation Act, is hereby abolished.” (Section 
201 (k) of the same Act provides that Section 201 “shall 
take effect 60 days after the date of the enactment of this 
Act,” so that it would appear that the War Contracts Price 
Adjustment Board was abolished on or about May 23, 1951. 

Section 201(h) of the Renegotiation Act of 1951 provides, 
in part, as follows: 

“This section shall not be construed * * * (3) to preju¬ 
dice or to abate any action taken or any right accruing 
or accrued, or any suit or proceeding had or commenced 
in any civil cause; but any court having on its docket 
a case to which the War Contracts Price Adjustment 
Board is a party, on motion or supplemental petition 
filed at any time within twelve months after the effec¬ 
tive date of this section, showing a necessity for the 
survival of such suit, action, or other proceeding to 
obtain a determination of the questions involved, may 
allow the same to be maintained by or against the 
United States.” 
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Under the circumstances, it seems clear that it is neces¬ 
sary that the present proceeding, which has not yet 
121 been determined by the Tax Court, survive in order 
to obtain a determination of the questions involved, 
and therefore that the petitioner should be allowed to main¬ 
tain the proceeding against the United States. It would 
appear that this is necessary to survival of the proceeding 
and determination of the questions involved, because a pro¬ 
ceeding against the members of the defunct board seems as 
invalid as one against the board itself. 

We are not clear to the procedure to be followed, and 
therefore have asked that the United States either be added 
as a respondent, or substituted for War Contracts Price 
Adjustment Board as respondent. 

Respectfully submitted, 

s/ George H. Rudolph 
s/ Roger P. Brennan 

Counsel for Petitioner. 
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122 Docket No. 570-R 


The Warner & Swasby Company, 

Petitioner, 

v. 

War Contracts Price Adjustment Board, 
and Maurice Hirsch, Edwin H. Barkey, 

John R. Paull, H. C. Maull, Jr., 

George P. Luce and Norman L. Burton, 

Members thereof, 

Respondents. 

Order 

Petitioner having moved to amend the caption of this 
proceeding because of the abolition of the War Contracts 
Price Adjustment Board, and respondent having made no 
objection thereto, it is 

Ordered that the said caption be and hereby is amended 
to read as follows: 

“The Warner & Swasby Company, 

Petitioner, 

* * 

v. 

War Contracts Price Adjustment Board, 
and Maurice Hirsch, Edwin H. Barkey, 

John R. Pauli,, H. C. Maull, Jr., 

George P. Luce and Norman L. Burton, 
Members thereof, 
and The United States, 

Respondents.” 

(Signed) P. L. LeMire 

(Seal) Judge 

Dated: Washington, D. C. 
pjc June 28,1951 
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169 TRANSCRIPT OF HEARING 

(Filed July 9,1951) 

Docket No. 570-R 

The Warner & Swasey Company, 
Petitioner, 


v. 

Wap. Contracts Peice Adjustment Board, 
Respondent. 


Docket No. 622-R 

The Wabnee & Swasey Company, 
Petitioner, 


v. 

Reconstruction Finance Corporation, 
Respondent. 


Court Room No. 1, 

Internal Revenue Building, 
Washington, D. C., 

Thursday, June 28,1951. 

Met, pursuant to notice, at 10:00 o’clock a.m. 

Before: 

Hon. Clarence P. Le Mire, Judge. 

Appearances : 

Jones, Day, Cocklev & Reavis, 1759 Union Commerce 
Bldg., Cleveland, Ohio, by George H. Rudolph, Esq., 
for the petitioner. 

Frederick N. Curley, Esq., (Hon. Charles C. Oliphant, 
Chief Counsel, Bureau of Internal Revenue) on behalf 
of the Respondent. 
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171 PROCEEDINGS 

The Clerk: Docket No. 570-R, Warner & Swasey Com¬ 
pany vs. War Contracts Priee Adjustment Board, and 
Docket No. 622-R, Warner & Swasey Company vs. Recon¬ 
struction Finance Corporation. State your appearances 
for the record. 

Mr. Rudolph: If your Honor please, I am appearing for 
the Warner & Swasey Company. My name is George H. 
Rudolph. 

Mr. Curley: Frederick N. Curley for the respondents. 

The Court : You may proceed, Mr. Rudolph. 

Opening Stat emen t op Behalf of the Petitioner 
By Mr. Rudolph: 

Mr. Rudolph: If your Honor please, these are two cases 
involving renegotiation. They are on appeals from orders. 
Case No. 622-R is an appeal from an order of the Recon¬ 
struction Finance Corporation Board, I believe it is, which 
renegotiated some Defense Plant Corporation contracts 
and subcontracts of the Warner & Swasey Company; that 
is, the profits derived therefrom with respect* to the fiscal 
year ending December 31,1942. 

The other case, Docket No. 570-R, is a similar case against 
the War Contracts Price Adjustment Board and its mem¬ 
bers, in which the War Contracts Price Adjustment Board 
determined excessive profits against the Warner & Swasey 
Company with respect to its contracts and subcontracts 
under contracts with Defense Plant Corporation, or 

172 other subsidiaries of the Reconstruction Finance 
Corporation with respect to the fiscal year ending 

December 31, 1943. 

So we have the rather unusual situation that the case with 
the later number relates to the earlier year, 1942, and the 
case with the lower number relates to the subsequent year, 
1943. I might say that the issue involved here is whether, 
in eaoh of these years, the law permitted renegotiation of 
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contracts or subcontracts under contracts which the War¬ 
ner & Swasey Company had with Defense Plant Corporation 
or other subsidiaries of the Reconstruction Finance Corpo¬ 
ration which were first specifically given the power to 
renegotiate contracts by an amendment to the Renegotia¬ 
tion Act dated July 1, 1943. And the parties have filed one 
stipulation in each of these cases, and that stipulation in 
each case is substantially to the effect that, if the Renegotia¬ 
tion Act, either as originally enacted on April 28, 1942, or 
as subsequently amended, is applicable to and constitu¬ 
tionally subjects to renegotiation all of the petitioner’s 
Defense Plant Corporation contracts and subcontracts with 
respect to profits received or accruals by the petitioner 
therefrom during the fiscal year, which were made and fully 
performed by the petitioner before July 1, 1943, and under 
which final payment was made to the petitioner after April 
27, 1942, and before July 1, 1943, then, of the profits 
173 realized during the fiscal year under Defense Plant 
Corporation contracts and subcontracts, that portion 
which must be eliminated as excessive amounts to a certain 
figure before the application of the tax credit pursuant to 
Section 3800 of the Internal Revenue Code. Or, if the 
Renegotiation Act is not applicable to or cannot constitu¬ 
tionally subject to renegotiation the petitioner’s Defense 
Plant Corporation contracts or subcontracts with respect to 
profits derived therefrom which were made and duly per¬ 
formed by the petitioner before July 1, 1943 and under 
which payment was made by the petitioner after April, 
1942, and before July 1,1943, then, of the profits realized by 
the petitioner during the fiscal year, that portion which 
must be eliminated as excessive amounts to a diffeernt 
figure. 

Now, in case No. 622-R, which relates to the calendar 
year 1942, it is stipulated that the amount of profits which 
must be eliminated, if the Renegotiation Act is applicable 
to those Defense Plant Corporation contracts and subcon¬ 
tracts and is constitutionally so, is $5,836,450.87; and, if it 
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is not applicable or can not constitutionally subject these 
profits to renegotiation in that year, then the amount to be 
eliminated as excess profits is $76,697.35. 

And, in case No. 570-R, which relates to the fiscal and 
calendar year 1943, the corresponding figures are 
$6,836,471.86 if the Act is applicable and constitutionally 
can be applied to the profits derived under contracts 

174 and subcontracts with Defense Plant Corporation in 
that year; and $4,201,008.82 if the Renegotiation Act 

is not applicable or cannot be constitutionally applied to 
such profits derived by the petitioner in that year. 

So that the issue before the Court is whether, the Renego¬ 
tiation Act as amended July 1,1943, is applicable to Defense 
Plant Corporation contracts and subcontracts. And I be¬ 
lieve those with other subsidiaries of the Reconstruction 
Finance Corporation which were given power to renego¬ 
tiate contracts by the amendment of July 1, 1943—which 
contracts and subcontracts were made and performed and 
fully completed prior to July 1,1943, with respect to profits 
derived in those contracts and subcontracts from payments 
made after April 27,1942, but prior to July 1,1943. 

Of course, as your Honor is undoubtedly aware, the 
Renegotiation Act was first passed and made effective as to 
payments received under contracts and subcontracts after 
April 28,1942. 

Sometime during last winter, the respondents made 
motions for determination of excessive profits in this Court, 
and at that time we advised the Court that we intended to 
produce further evidence bearing on the question of whether 
these contracts and subcontracts were renegotiable prior to 
the July 1,1943, amendment. And we have now agreed on 
a further supplemental stipulation in each case which 

175 bears on that question. 

This proceeding in this Court, as we understand it, 
is de novo, and I am not sure where the burden of proof is. 
But, in order to obviate any claim or any finding that we 
have not put in the evidence necessary to support our claim, 
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the petitioner has asked for this stipulation, and the evi¬ 
dence in general contained in the stipulation consists of a 
statement contained in the joint statement issued by the 
Army, the Navy, and the Maritime Commission in 1943; 
and also the stipulation, in substance, to the effect that all 
Defense Plant Corporation business was done under 
PLANCORs and take out letters in connection with the 
PLANCORs which shows the general way that business was 
conducted. And it is stipulated that all of the petitioner’s 
contracts and subcontracts were made pursuant to such 
PLANCORs, so that all of the facts with respect to that will 
be before the Court when these stipulations are submitted. 

Also in Docket 622-R, it is stipulated that the testimony 
taken in the case of National Electric Welding Machines 
Company and the testimony of the witnesses in that case, 
except insofar as they testified regarding facts peculiar to 
that company, that the witnesses would testify, if called in 
the present case, as they did in that case; and that the same 
objections made by counsel with regard to the testimony 
in that case are reserved to counsel in the case 
176 at bar; and the petitioner objects to the materiality 
and admissibility of these facts; and that testimony 
generally, I imagine Mr. Curley will tell your Honor about. 

We realize that the Tax Court has had substantially these 
questions up before, and our position is that the Renegotia¬ 
tion Act, if applied as it has been applied in this case, results 
in retroactive renegotiation of contracts and subcontracts 
with respect to which the petitioner had fully performed the 
contracts and subcontracts and had been paid, so that the 
contracts were ended and the payments had become part of 
its property, all before the Renegotiation Act was amended 
on July 1, 1943. And that, therefore, the Act itself, before 
the 1943 amendment, was not intended to permit the renego¬ 
tiation of such contracts and, if it was so intended and was 
applicable to them, then our contention is that it is uncon¬ 
stitutional as depriving the petitioner of its property with- 


out due process and without compensation, contrary to the 
Fifth Amendment of the United States Constitution. 

I believe that is all I have to say at this time. 

The Court: Mr. Curley, you may proceed. 

Opening Statement on Behalf of the Respondents 
By Mr. Curley : 

Mr. Curley: Your Honor, as Mr. Rudolph has said, in 
Docket 570-R the proceeding involves a fiscal year end¬ 
ing December 31,1943, and the War Contracts Price 

177 Adjustment Board in that case determined that the 
excessive profits were $6,500,000. 

In Docket 622-R, which involves petitioner’s sales on 
contracts or subcontracts with DPC during the fiscal year 
ended December 31, 1942, the Reconstruction Finance Cor¬ 
poration determined that petitioner’s excessive profits were 
$5,497,833. 

Now, on July 28, 1949, the parties in both proceedings 
filed with the Court in each case a stipulation of facts which 
provided, among other things, that, if the Act as originally 
enacted or subsequently amended is applicable to or con¬ 
stitutionally subjects to renegotiation all of petitioners DPC 
contracts or subcontracts which were made and fully per¬ 
formed prior to July 1, 1943, then petitioner’s excessive 
profits in its 1943 fiscal year, which is Docket 570-R, were 
$6,836,471.86. That is set forth in paragraph 5-A of the 
stipulation filed in that case. 

Now, the same statements are set forth as far as the pres¬ 
ent appeal in Docket 622-R for the fiscal year 1942, whereby, 
if the Act as originally enacted or as subsequently amended 
is applicable to or constitutionally subjects to renegotiation 
petitioner’s DPC sales only in 1943, then the amount of 
excess profits is $5,836,450.87. 

Now, the parties agreed in July of 1949 to join in a 

178 motion to place the case on the reserve calendar pend¬ 
ing the outcome in the decision in the case of Blan¬ 
chard Machine Tool Company vs. the Reconstruction Fi- 
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nance Corporation, which at that time was pending before 
the Court of Appeals for the District of Columbia and had 
arisen to that Court through the Tax Court. All the issues, 
with the exception of those set forth in paragraph 6-A in 
Docket 622-R, and paragraph 5-A as set forth in Docket 
570-R, were waived by the petitioner. 

Now, the Court granted that motion to place the case on 
the reserve calendar after receiving the stipulation. The 
motion was granted on August 9, 1949. 

The Blanchard Machine Tool Company case was decided 
by the Court of Appeals of the District of Columbia, and 
it affirmed the Tax Court decision. That is reported in 
177 F2 727. Petitioner in that case sought to obtain cer¬ 
tiorari to the Supreme Court. Certiorari w T as denied in 
339 U. S. 912. Now, the issues in the Blanchard case, as 
restricted to the constitutionality point and the application 
and retroactivity, are the same as in this case. I believe 
the petitioner will agree to that, and I believe he set that 
forth in his memorandum in opposition to prior motion. 

Now, I moved that the cases be removed after the Blan¬ 
chard case had been decided, and asked for an entry of the 
order, asked for 570-R in paragraph 5-A, and in 622-R, 
in accordance with paragraph 6-A, the amounts which I 
have set forth here before. Petitioner filed a motion 
179 in opposition and admitted that the issues were as 
we have set them forth and as they were in the 
Blanchard case; and agreed to have the case removed from 
the reserve calendar, but objected to the entry of an order 
in view of paragraph 6-C in Docket 622-R and 5-C in Docket 
570-R, and requested the right to present additional evidence 
to this Court. And that is why we are here today. 

Respondent respectfully requests that the Court enter an 
order determining petitioner’s excessive profits in 570-R in 
accordance with the figures set forth in paragraph 5-A; 
and in 622-R in accordance with the figures set forth in 
paragraph 6-A. As I have stated to the Court, the decision 
in the Blanchard Machine Tool Company case that arose 
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from this Court to the Court of Appeals was a memorandum 
opinion decided by Judge Murdock and entered on March 
18, 1948. 

In the Eastern Machine Company case against the Sec¬ 
retary of War, Judge Arundell followed the Blanchard 
Machine Case and the Eastern Machine case is reported 
in 12 T. C. 71, and that opinion was reviewed by the Court. 
The Eastern Machinery Company case was appealed to 
the Court of Appeals of the District of Columbia and the 
decision of this Court upholding was affirmed in 182 F2-99. 

This Court originally passed on the constitutionality 
of the DPC Amendment, and, when I talk of the DPC 
Amendment, I am referring to the amendment of 
180 July 1, 1943. That was in the National Electric 
Welding Company case which is referred to in our 
stipulation which will be presented to the Court today in 
Docket 570-R and Docket 622-R. That, in this Court was 
Docket 10-R, and it was decided by Judge Opper, I believe, 
and reviewed by the Court. 

So this Court has consistently upheld the constitution¬ 
ality, the application and the retroactivity of the July 1, 
1943 amendment, and this Court’s position has been con¬ 
sistently affirmed by the Court of Appeals of the District 
of Columbia. 

The Sixth Circuit, I believe it is, came to the same result 
in another case, Howell Electric Motors Company vs. the 
United States, which, I believe, is cited in one of my prior 
memorandum files. That case arose through the District 
Court in the Government's effort to collect the amount of 
excessive profits. It did not come through this Court. 

In view of the cases which I have cited, and also in view 
of the Lichter vs. United States case, which was decided 
by the Supreme Court in 334 U. S. 742, and the National 
Ring Construction Company case in 178 F 2-716, we request 
the Court to enter an order of excessive profits as we have 
suggested. 
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Mr. Rudolph: If your honor please, I think that the issues 
in the case are as defined by the original stipulation, 

181 and Mr. Curley referred to Paragraph 5-A in one 
stipulation and 6-A in the other. Now, I want to 

call your Honor’s attention to the fact, of course, that 5-B 
in the one stipulation and 6-B in the other are also applicable 
because they define the amount which it is stipulated would 
constitute excessive profits in the event that we are correct 
in our contention that the Act is not applicable or it cannot 
be constitutionally applied to these particular profits. 

The Court: Now, what are 5-C and 6-C? I understood 
you changed your reference to 5-C and 6-C. 

Mr. Curley: May I answer that question. 5-C and 6-C 
are merely the reservation by the party to offer additional 
evidence. 

The Court: I see. 

Mr. Rudolph: So at this time, your Honor, we would like 
to offer the supplemental stipulations in 570-R and in 622-R, 
and ask that they be incorporated as part of the record in 
this case. 

The Court: They are duly signed? 

Mr. Curley: They are duly signed by both parties. 

The Court: Very well. The stipulations will be received. 
Mr. Rudolph: I might say that on the last page of one 
stipulation there is a typographical error. In each 

182 docket, on the last page of the stipulation, which is 
page 5 in each case. In Docket 570-R, the word 

“leases” in the fourth line from the bottom should be 
changed to the word, “leassees.” 

Mr. Curley: May I interrupt. That is true too in Docket 
622-R, that it is the fourth line from the bottom? 

Mr. Rudolph: In Docket 570-R. 

Mr. Curley: That is correct, in 570-R. But in 622-R it 
is the last line. 

Mr. Rudolph: If your Honor please, there is one other 
formal matter here and, after that, I would like to offer 
some letters to which the other side objects, and then I will 
be through. 
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The Court: As I understand it, you have a stipulation 
to submit? 

Mr. Curley: No, your Honor. That is a joint stipulation. 
Everything we have to offer is included in the stipulation. 

Mr. Rudolph: May I inquire if the original stipulation is 
filed? That is filed, I assume, before the Court in each 
case ? I want to be sure the original stipulation is on file and 
before the Court in each case. 

The Court: From my hurried look through here, there 
is a stipulation on file in each of these cases. I think the 
original stipulation is dated July 28,1949. Is that the 
183 stipulation to which you refer? 

Mr. Curley: That is the stipulation, your Honor. 

Mr. Rudolph: Yes, your Honor. 

The Court: That is the original stipulation filed in each 
case, as I understand it. 

Mr. Rudolph: I am advised by Mr. Curley that it is not 
the practice to offer those stipulations in evidence as 
exhibits, but they would be considered to be before the 
Court without offering? 

The Court: They are in the case. 

Mr. Rudolph: Your Honor, in Docket No. 570-R, the 
petitioner would like to file a motion to add the United States 
as a party in that case, or in the alternative, to subsitute it 
for the War Contracts Price Adjustment Board. And the 
reason for that is this: Section 201-A of the Renegotiation 
Act of 1951 provides that “the War Contracts Price Ad¬ 
justment Board, created by the Renegotiation Act, is hereby 
abolished.’ * 

Section 201-K of the same Act provides that Section 201 
shall take effect 60 days after the date of enactment of the 
Act, which I believe was March 23,1951. So apparently the 
War Contracts Price Adjustment Board was abolished 
on or about May 23, 1951. 

Section 201-H of the Renegatiation Act is 1951 provides 
that: “This section shall not be construed to prejudice 
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or abate any action taken or any right accruing or 

184 accrued, or any suit or proceeding had or commenced 
in any civil cause. Any Court having on its docket a 

case to which the War Price Adjustment Board is a party, 
on motion or petition filed at any time within 12 months to 
obtain a determination of the questions involved, may allow 
the same to be maintained by or against the United States.” 

Of course, it is necessary for the case to be maintained 
or to proceed to get the questions involved here, which are 
very important to us, determined, and, since the War Con¬ 
tracts Price Adjustment Board has been abolished and the 
only other parties are persons who were members of the 
Board, we submit that it is necessary, in order to get the 
issues determined in this case, that the United States be 
made a party, and I do not believe that the other side will 
object to that. 

Mr. Curley: I have no objection to the results of the 
motion, your Honor. I do not entirely agree with the reason¬ 
ing of the petitioner, but I believe that the motion should be 
offered and I will raise no objection to it. 

The Court: Very well. If there are no objections, the 
motion will be sustained. 

Nothing has been said by counsel about the consolidation 
of these two cases for hearing and opinion. Is that neces¬ 
sary? 

Mr. Curley: I have no objection to the consoli- 

185 dation for hearing. They are being consolidated by 
our actions. 

The Court: Well, let the record then show that the cases 
are consolidated, by agreement, for hearing. 

Mr. Rudolph: If your Honor please, I now have a series 
of letters which I would like to have identified. I hand you 
letter dated November 3, 1943, from Harry C. Butkiewicz, 
Member, Review Committee, to the Warner & Swasey Com¬ 
pany, and ask that it be identified as Petitioner’s Exhibit 5 
in Docket 622-R. And I would like to offer Petitioner’s 
Exhibit 5 in evidence. 
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Mr. Curley: Your Honor, I object to that. As I have 
told Mr. Rudolph, I do not question the fact that the letter 
was written. I do not question that it was written by the 
member so indicated, and received by the company so in¬ 
dicated. I question the fact of materiality of this letter as 
it relates to the issue now before the Court. The Court 
has before it in substance just the issues of constitutionality, 
the application of the Act, and the retroactivity of the Act. 
This letter bears upon the question of commencement of 
renegotiation for that year. I think anything to do with 
commencement has nothing to do with the issues before the 
Court. For that reason, I strenuously object to the admis¬ 
sion of this document. 

Mr. Rudolph: If your Honor please, this is the first of a 
group of letters which we contend are relevant and 
186 material for the purpose of showing that the peti¬ 
tioner objected to renegotiation of these contracts 
and subcontracts with Defense Plant Corporation for the 
year 1942 on the ground that it was unconstitutional. We 
think that, for that reason, they are relevant, all of them, 
as showing that the petitioner did not waive its rights, but 
raised constitutional objection at the first opportunity. 

Also, there is another letter which we submit as a contem¬ 
poraneous administrative construction to the effect that 
Defense Plant Corporation never had the power to re¬ 
negotiate contracts until after the July 1, 1943, amendment 
which they construed as being retroactive. And that bears 
on the possible question which might be raised that Defense 
Plant Corporation contracts and subcontracts were always 
renegotiable from the time the Act was first enacted. 

This letter introduces a whole series of letters and has 
to do with the whole transaction. And, for those two rea¬ 
sons, I urge that it is admissible in evidence. If there is 
some question about it, I would prefer if your Honor would 
reserve ruling until I have identified and offered the rest 
of the letters. 

The Court: Mr. Curley, I am not sure that your objection 
is well taken. However, you understand that, if I overrule 
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the objection and admit this in evidence and find on the 
write up of this case that these letters are not material 

187 and not competent in evidence, I can always disregard 
them. So at this time I am going to overrule your 

objection and receive the letters in evidence for whatever 
they may be worth. And I take it you want to review the 
same objection to each of these letters, and we will make 
the same ruling. 

Mr. Curley: That is correct, your Honor, and I would 
like to have an exception to your Honor’s ruling. 

The Court: Very well, and your exception will be noted. 

(The document referred to was marked Petitioner’s Ex¬ 
hibit 5 and received in evidence.) 

Mr. Rudolph: I would like to have identified as Petition¬ 
er’s Exhibit 6 a letter from L. D. McDonald, vice president 
of the Warner & Swasey Company, to the Reconstruction 
Finance Corporation Price Adjustment Board, attention 
Mr. Buskiewicz. 

The Court: As I understand it, Exhibit 5 is already in 
evidence and is not in for identification, and the other ex¬ 
hibits may be offered as exhibits and not for identification. 
There is an understanding that they are all to be admitted. 
That is, Exhibit 5 has been offered in evidence, and the 
the objection has been overruled. 

Mr. Curley: And your Honor has noted my exception. 
The Court: Yes, the exception has been noted and 

188 it is understood that the same objection will be made 
to these following exhibits and the same ruling with 

exception. 

(The document referred to was marked Petitioner’s Ex¬ 
hibit 6 and received in evidence.) 

Mr. Rudolph: I offer in evidence Petitioner’s Exhibit 7 
which is a letter dated November 26,1943, from Mr. Buskie¬ 
wicz, member of the Review Committee of the Reconstruc- 
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tion Finance Corporation Price Adjustment Board to the 
Warner & Swasey Company. 

(The document referred to was marked Petitioner’s Ex¬ 
hibit 7 and received in evidence.) 

Mr. Rudolph: I offer in evidence Petitioner’s Exhibit 
8 which is a letter dated November 15, 1943 from L. D. 
McDonald, vice resident of the Warner & Swasey Company 
to the Reconstruction Finance Corporation Price Adjust¬ 
ment Board, attention Mr. Buskiewicz. 

(The document referred to was marked Petitioner’s Ex¬ 
hibit 8 and received in evidence.) 

Mr. Rudolph: I offer in evidence Petitioner’s Exhibit 9 
which is a letter dated December 17, 1943 from Mr. Buskie¬ 
wicz, Member of Review Committee, Reconstruction Finance 
Corporation Price Adjustment Board to Warner & Swasey 
Company. 

(The document referred to was marked Petitioner’s Ex¬ 
hibit 9 and received in evidence.) 

189 Mr. Rudolph: I offer in evidence Petitioner’s Ex¬ 
hibit 10 which is a letter dated December 27, 1943, 
feom H. C. Buskiewicz, Member, Review Committee of the 
Price Adjustment Board to the Warner & Swasey Company. 

(The document referred to was marked Petitioner’s Ex¬ 
hibit 10 and received in evidence.) 

Mr. Rudolph: I offer in evidence Petitiiner’s Exhibit 11 
which is a letter dated March 6,1944, from H. C. Buskiewicz, 
Member Review Committee, Reconstruction Finance Cor¬ 
poration Price Adjustment Board to the Warner & Swasey 
Company. 

(The document referred to was marked Petitioner’s Ex¬ 
hibit 11 and received in evidence.) 

Mr. Rudolph: I offer in evidence Petitioner’s Exhibit 11 
which is a letter dated March 14,1944, from L. D. McDonald, 
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vice president of the Warner & Swasey Company to Mr. 
Robert C. Patterson, Reconstruction Finance Corporation 
Price Adjustment Board. 

(The document referred to was marked Petitioner’s Ex¬ 
hibit 12 and received in evidence.) 

Mr. Rudolph: Now, if your Honor please, that is all the 
evidence we desire to offer, and, so far as argument is con¬ 
cerned, there are briefs. 

Mr. Curley: May I interrupt. I want to make sure 
that that the record shows that I have objected to all of 
the exhibits from 5 to 12 Petitioner, in Docket 622-R, 
190 and that my exception has been noted. 

The Court: The record wdll show that the respond¬ 
ent has renewed objection to each of those exhibits and that 
the Court has overruled the objection, and the respondent’s 
exceptions are noted. 

Mr. Rudolpr: The petitioner rests. 

Mr. Curley: The respondent rests, your Honor. 

The Court: Very well. What length of time do you 
desire? 

Mr. Curley: Your Honor, we would like to simplify 
matters. We would like to rest the case as it is now on the 
record, as it now appears. We have both filed memorandums 
in support of our position last Norember or December, I 
think it was. Petitioner has one and I have one. We would 
like to let it be right there. 

The Court: You have a memorandum brief in the file? 

Mr. Curley: I have a memorandum which I filed Novem¬ 
ber 10,1950, in support of my motion for entering an order 
determining excessive profits, which is only a three-page 
memorandum. And that is what I rest my case on, your 
Honor, as far as the law is concerned, and Mr. Rudolph, I 
think, has filed one subsequent to that which he says he 
is willing to use. 
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The Court: The Court would like to have your 

191 briefs for its assistance and, if those briefs are al¬ 
ready in the file and convenient, that is all right, but 

if, by any chance, they should happen not to be in the file, it 
might be a good idea to prepare a brief and file it. And 
particularly, there might not be the required number of 
copies in the file that we need in the Court. 

Mr. Curley: May I suggest this, your Honor: That we 
let the matter rest now and, if your Honor feels that we 
should file briefs, that you issue an order and I think we 
both then would file briefs within a reasonable time. I am 
sure the documents we refer to are in the record. I could 
add nothing to mine. It is just a matter of citation, and the 
Courts have already decided the issue. If it would facilitate 
the matter for the Court, we would be glad to do it, but I 
feel it would add to the record as it now stands. 

The Court: I was looking through this file and I do not 
find your memorandum that you referred to. 

Mr. Curley: May I approach the bench and assist you? 
The Court: Can you gentlemen stipulate into the record 
that your memorandum statements and briefs contain in¬ 
formation to be used by the Court in lieu of briefs in this 
case? 

Mr. Curley: I so stipulate, your Honor. 

Mr. Rudolph: I will stipulate that. 

192 Mr. Curley: The respondent’s memorandum was 
filed November 10,1950, and I believe the record will 

show that the petition’s memorandum in opposition to re¬ 
spondent’s memorandum was filed November 20, 1950. 

The Court: Very well. It is understood that those 
memorandum briefs may be submitted by the parties in lieu 
of regular briefs in this Court, and considered as briefs in 
the case by the Court. 

Is there anything further in connection with these cases? 
Mr. Curley: I have nothing further, your Honor. 

The Court: Anything further, Mr. Rudolph? 

Mr. Rudolph: No, your Honor, we are all through. 
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The Court: Very well, gentlemen. If there is nothing 
further, the Court will be adjourned. 

Whereupon, at 11:00 o’clock a.m., the hearing in the aoove- 
entitled matters was closed.) 


193 Petitioner’s Exhibit 5 

[Docket No. 622-B] 

November 3,1943 

Warner & Swasey Company, 

5701 Carnegie Avenue, 

Cleveland, Ohio. 

Attention: Charles J. Stilwell, President 
Be: War Contract Benegotiation 

Gentlemen: 

Under Section 405 of of the Sixth Supplemental National 
Defense Appropriation Act, as amended in July of 1943, 
that part of your sales to BFC subsidiaries which were ex¬ 
cluded at the time the Army Price Adjustment Board con¬ 
ducted renegotiation hearings with you are now subject to 
renegotiation under the Act. 

Most of the information needed as a preliminary to a 
hearing can be obtained from the Army’s file but some addi¬ 
tional facts are required. The principal data needed are an 
allocation of income and expense to the business done with 
the Defense Plant Corporation and a further segregation 
of sales between (1) business previously renegotiated, (2) 
business now subject to renegotiation, and (3) nonrenegoti- 
able business. BFC Form No. 6 (Contractor’s Supplemen¬ 
tal Information Form for Purposes of Benegotiation) is 
enclosed for this purpose. 

Inasmuch as the Army’s file indicated that you were a 
very efficiently organized company with a fine record on 
the production of war material, we believe that you will be 
able to prepare most of the information required from rec¬ 
ords that you already have available and we will appreciate 
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it, therefore, if you can complete the information within 20 
days and return it to this office for examination preliminary 
to a renegotiated hearing. 

Very truly yours, 

Harry C. Butkiewicz 
Member, Review Committee 

CC—Tickler 
Miss Cowles 
Geoffroy :shp 
Enclosure 


194 Petitioner’s Exhibit 6 

[Docket No. 622-R] 

THE WABNEB & SWASEY CO. 

5701 CABNEGIE AVENUE 
CLEVELAND, OHIO 

November 18,1943 

RFC Price Adjustment Board 
811 Vermont Avenue, N. W. 

Washington 25, D. C. 

Mr. Harry C. Butkiewicz, 
Member, Review Committee 

Gentlemen: 

In accordance with your letter of November 3rd, you will 
find attached RFC form No. 6 which has been prepared in 
accordance with your request. 

There has not been sufficient time for the preparation of 
a brief or statement to accompany this schedule, but we 
would call your attention to the fact we did not and do not 
agree with the finding of excessive profits made by the War 
Department Price Adjustment Board. Undoubtedly you 
have the complete file of this material which has been turned 
over to you by the War Department, and we will await your 
call for a preliminary hearing. 

One point which we should like to recommend for your 
consideration is that we are in the middle of converting our 
plant from machine tools to other war production, and nat- 
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u rally the officers of the Company are finding a great many 
demands upon their time. 

We would, therefore, like to have plenty of notice in 
advance of any such meeting. 

Very truly yours, 

L. D. McDonald 

LDMcDonald :r Vice President 


195 Petitioner’s Exhibit 7 

[Docket No. 622-R] 

Nov. 26,1943 

The Warner & Swasey Company, 

5701 Carnegie Avenue, 

Cleveland, Ohio. 

Attention: Mr. L. D. McDonald, Vice President 

Gentlemen: 

Thank you for your letter of November 18,1943, with the 
completed RFC form No. 6. Since your transactions with 
other Government Departments and agencies for the fiscal 
year ended December 31, 1942, already have been renegoti¬ 
ated, the RFC Price Adjustment Board has authorized set¬ 
tlement covering transactions with the RFC subsidiaries 
for the same period on the same percentage rate of profit 
to sales as was allowed on that portion of the business pre¬ 
viously renegotiated, provided the following conditions 
apply: 

1. Transactions with the four RFC subsidiaries during 
the 1942 period are of the same nature as the business 
previously renegotiated; and 

2. The allocation of costs and expenses and therefore, the 
percent of profit realized is substantially the same in 
both cases. 

If a settlement can be worked out on the basis of the fore¬ 
going condition, it will be unnecessary to make a further 
examination of costs and related factors entering into the 
determination of profits realized on 1942 business. It should 
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be borne in mind, however, that this procedure is not to be 
regarded as a precedent in connection with other transac¬ 
tions with your corporation which may be renegotiated by 
this Board in the future. 

You have been reported that your 1942 sales to RFC sub¬ 
sidiaries amounted to $22,266,482; costs and expenses are 
stated to be $13,361,504, leaving a profit of $8,904,978, or 
39.99% of sales. The reduction of this profit to 15.9% of 
adjusted sales, to coincide with the previous renegotiation 
by the War Department, would return a refund to the RFC 
Price Adjustment Board of $6,378,844 before adjustment 
for tax credit. 

As you suggest in your letter we have studied the Army’s 
file and understand your position with the demands 
196 of war work upon you. In view of these considerable 
demands on your time we do not consider it neces¬ 
sary to conduct a hearing unless you feel that you want to 
present additional facts which were not brought out in the 
process of renegotiation by the War Department Price 
Adjustment Board, and which you feel may have a bearing 
on the terms of the proposed settlement. 

Please advise us whether renegotiation on the basis out¬ 
lined herein is acceptable, or whether you would prefer to 
have this Board proceed through the usual procedures to 
renegotiate the contracts involved. If you will certify that 
the conditions specified in the first paragraph of this letter 
are applicable and advise us that a settlement on the basis 
set out herein is acceptable, we shall prepare and submit 
to you for execution an appropriate agreement covering the 
transaction. 

We will be happy to cooperate with you in every way in 
the consideration of these renegotiations. 

Very truly yours, 


H. C. Butkiewicz, 

Member, Review Committee. 


CC—Tickler 
Miss Cowles 

H. C. Butkiewicz—11/24/43 
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197 Petitioner’s Exhibit 8 

[Docket No. 622-R] 

THE WARNER & SWASET CO. 

CLEVELAND 3, OHIO 

December 15,1943 

RFC Price Adjustment Board 
811 Vermont Avenue N. W. 

Washington 25, D. C. 

Attention: Mr. H. C. Butkiewicz 

Gentlemen: 

Reply to your letter of November 26 has been delayed by 
the writer’s absence from the city. 

In our letter of November 18, which accompanied RFC 
form No. 6, we told you that the settlement with the Army 
Price Adjustment Board was not acceptable to us and that 
we did not and do not agree with it. Therefore, it seems 
hardly in order for us to accept the settlement proposed in 
your letter, which amounts to the same basis imposed upon 
us by the Army Price Adjustment Board. 

We feel that there are not only additional facts which 
should be brought out, but also that the Army Price Adjust¬ 
ment Board did not properly weigh the arguments that were 
presented to them in the course of our renegotiation. We 
further feel quite certain that in the amount demanded to 
be returned by the Army Price Adjustment Board all of our 
contracts were taken into consideration inasmuch as (1) it 
was an over-all renegotiation and also (2) because the 
amount determined by the Army Board was fixed before 
the introduction of the amendment to the Renegotiation 
law which apparently made Defense Plant Corporation con¬ 
tracts renegotiable. 

Yours very truly 

L. D. McDonald 

Vice President 

LDMcDonald :HH 
C—CJS—THJ 
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19S Petitioner’s Exhibit 9 

[Docket No. 622-R] 

Dec. 17, 1943 

Warner and Swasey Company, 

5701 Carnegie Avenue, 

Cleveland, Ohio. 

Attention: Mr. L. D. McDonald 
Vice President 

Be: War Contract Renegotiation 

Gentlemen: 

In our letter of November 26 on this subject a proposal 
was made for renegotiation of the 1942 Warner-Swasey 
business with RFC subsidiaries on the same basis as the 
Army settlement with your company for recovery of ex¬ 
cessive profits. 

We have not heard from you as to the acceptability of 
the proposal made. On the RFC volume of $22,266,482 you 
showed a profit of $8,904,978 or 39.99%. Our suggested re¬ 
covery was $6,378,844. If you desire a conference to present 
additional facts will you please indicate a convenient date 
before mid-January when you can be present with the least 
inconvenience to yourselves and we will try to arrange our 
schedule to meet your requirements. An early expression 
on this subject will be appreciated. 

H. C. Butkiewicz 
Member, Review Committee 

Geoffroys :shp—12/15/43 
CC—Tickler 
Miss Cowles 
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199 Petitioner’s Exhibit 10 

[Docket No. 622-R] 

RFC PRICE ADJUSTMENT BOARD 
811 VERMONT AVENUE, N. W. 

WASHINGTON 25, D. C. 

Dec. 27,1943 

The Warner & Swasey Company, 

5701 Carnegie Avenue, 

Cleveland 3, Ohio. 

Attention: L. D. McDonald, Vice President 

Gentlemen: 

Subject to confirmation that the date is satisfactory for 
you, the RFC Price Adjustment Board will be pleased to 
meet with you on Tuesday, January 18,1944 at 9:30 a.m., in 
Room 310 at the Portland Building, 1129 Vermont Avenue, 
N. W., Washington, D. C. 

You refer to additional facts you want to present other 
than those covered in the Army Price Adjustment Board 
meetings with you. Every opportunity will be available for 
the complete presentation of any and all matters pertaining 
to your operations that you may wish to offer. 

Your letter contains the statement that the renegotiation 
by the Army was an over-all renegotiation and gives as a 
reason the fact that the Renegotiation Law had not yet been 
amended at that time to include the above named subsidi¬ 
aries of the Reconstruction Finance Corporation. This cir¬ 
cumstance has the contrary implication. It was for this very 
reason that the Army was precluded from conducting an 
over-all renegotiation because under the law FRC subsidi¬ 
aries could not have been renegotiated except with your 
permission and hence were excluded. When the law was 
finally amended on July 1, 1943 to include the RFC sub¬ 
sidiaries, they became authorized to renegotiate these con¬ 
tracts and subcontracts which the Army has excluded from 
its renegotiation, as is made particularly apparent from the 
language of subsection (k), then added to Section 403 of the 
Law, stating that “all the provisions of this Section 403 
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shall be construed to apply” to the RFC subsidiaries, and 
necessarily including among the provisions thus made ap¬ 
plicable the one which requires renegotiation of all contracts 
and subcontracts final payment pursuant to which was not 
made before April 29, 1943. 

200 The Warner and Swasey renegotiation with the 
Army covered only $20,157,241 of your 1942 sales 
subject to renegotiation on which the profit shown was 
$7,821,655 or 38.80% and excessive profits determined as 
$5,500,000. 

The $22,266,482 sales volume with RFC subsidiaries dur¬ 
ing the same period with profits of $8,904,978 and 39.99% 
were not considered in any way by the Army Board. There 
was no over-all renegotiation. 

Please refer to Page 5, Exhibit A of your copy of the 
Renegotiation Agreement listing all the agencies included in 
the renegotiation and under Note —‘‘Sales to the Defense 
Plant Corporation are not included above as prime con¬ 
tracts.” 

May we direct your attention to the following statement 
of Mr. Joseph E. Dodge, then Chairman of the War Depart¬ 
ment Price Adjustment Board on the important subject of 
business, war and renegotiation, we quote: 

“This Price Adjustment question is as essential to the 
protection of business as it is to the protection of gov¬ 
ernment. In the presence of renegotiation, our own 
organization gives every contractor business courtesy 
and a considerate, sympathetic hearing that he shall 
have an opportunity to completely develop and present 
his case; that the burden of information to be sub¬ 
mitted and the number of meetings shall be reduced as 
much as possible; that we shall obtain the information 
necessary to establish the facts required, but that the 
contractor may present in addition to that whatever he 
may consider pertinent; that the factual information 
about the business to be included in the report should 
be reviewed with the contractor; that there be an agree¬ 
ment on all the basic parts and the case be completely 
developed before any attempt is made to reach a deci- 
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sion; and that the proposed settlement be completely 
described and, where necessary, its effect on the busi¬ 
ness of the contractor explained. We want nothing 
slipshod, incomplete, haphazard, or arbitrary. Con¬ 
clusions are to be carefully arrived at: should take into 
consideration and weigh all the facts presented, deter¬ 
mined and verified; and be eminently fair under the 
circumstances of the case, and in relation to comparable 
case problems. Our people are using their services to 
resolve a problem of both business and government as 
expressed and directed by Congress. Their objective is 
to work a settlement consistent to the government and 
yet fair to the contractor. Everyone must be on their 
guard against a fundamental error in thinking that war 
is a time of prosperity. It is not and cannot be, no 
matter what it may seem to be. It is a time of greatly 
increased activity, which is a condition usually asso¬ 
ciated with prosperity. Actually it is a time of harder 
work, more complications, increased responsibility, 
higher taxes, shortage of civilian goods and, in sub¬ 
stance, less net usable return for the effort than normal 
and certainly not the net return which might be ex¬ 
pected for similar activity and effort in a time of real 
prosperity.’’ 

201 We feel that Mr. Dodge’s comments merit the 
earnest consideration of everyone. We look forward to the 
after the war period confident that your great industry like 
others wdll demonstrate the same resourcefulness it has 
shown in years past, and that your greatly improved finan¬ 
cial position will take you through the adjustment period 
in good shape. 

Your early reply will be appreciated. 

Yours very truly, 

H. C. Butkiewicz 
Member, Review Committee 
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202 Petitioner’s Exhibit 11 

[Docket No. 622-R] 

RFC PRICE ADJUSTMENT BOARD 
811 VERMONT AVENUE, N. W. 

WASHINGTON 25, D. C. 

The Warner & Swasey Co. 

5701 Carnegie Avenue 
Cleveland 3, Ohio 

Attention: Chas. J. Stilwell, President 
Be: War Contract Renegotiation 

Gentlemen: 

In furtherance of our meeting of February 16,1944 on the 
subject of the renegotiation of your war contracts pertain¬ 
ing to Reconstruction Finance Corporation and its subsidi¬ 
aries, we ask that you kindly let us know your final decision. 

As indicated at that meeting, it was our determination 
that settlement should be made as stated in our letter of 
November 23,1943. 

You will appreciate our desire to conclude renegotiation 
of 1942 business as promptly as possible in order to proceed 
with 1943 business so that those firms that are subject to 
renegotiation for 1943 may know where they stand on this 
matter as soon as possible. 

A reply at your earliest convenience will be appreciated. 

Very truly yours, 

H. B. Butkiewicz 
Member, Review Committee 
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203 Petitioner’s Exhibit 12 

[Docket No. 622-R] 

THE WARNER & SWASEY CO. 

5701 CARNEGIE AVENUE 
CLEVELAND, OHIO 

March 14, 1944. 

Mr. Robert C. Patterson 
R. F. C. Price Adjustment Board 
Portland Building 
Washington 25, D. C. 

My dear Mr. Patterson: 

We are handing you herewith a revised copy of your 
Form No. 6 which corrects certain inaccuracies contained in 
the original copy of this form which we sent you under cover 
of our letter of November 18,1943. 

You will note that this revised form eliminates the amount 
of our 1942 Defense Plant sales completed and paid for 
prior to April 28,1942. 

Your Board has indicated to us that it will require us to 
refund an amount which will reduce our 1942 Defense Plant 
profits on adjusted sales, not completed and paid for prior 
to April 28,1942, to 15.9% before federal taxes—this being 
the formula applied to our 1942 War, Navy and Maritime 
Commission profits by the War Department. 

We understand that you have arrived at this conclusion 
through interpreting the Military Appropriations Act of 
1944 as being retroactive to the extent necessary to au¬ 
thorize you so to renegotiate such 1942 business. 

In our conference with your Board on February 16, 1944 
our counsel suggested to you our doubts as to such inter¬ 
pretation. 

We have given careful consideration to Mr. Butkiewicz’s 
letter to us of March 6, 1944, requesting our final decision. 

As we have advised you, we believe that the renegotiation 
of our 1942 business by the War Department was in effect 
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an over-all renegotiation, which took into account 
234 our Defense Plant business and profits in that year, 
although technically the “agreement” evidencing 
that renegotiation purported to deal only with contracts 
with the Army, Navy and Maritime Commission and sub¬ 
contracts thereunder. 

You are aware of the circumstances surrounding the War 
Department’s renegotiation of our 1942 business. When 
the War Department representatives initially determined 
the amount of our 1942 refund, it was assumed that no effort 
would be made to renegotiate Defense Plant business. As 
a matter of fact, War Department representatives were un¬ 
der general instructions to take into account non-renegoti- 
able business in determining the amount of refund to be 
asked for on renegotiable business. We, therefore, believe 
that we are being now requested to undergo in effect a 
second renegotiation of our 1942 business. 

In spite of our disagreement with you as to the retroac¬ 
tive effect of the July, 1943, amendment, we have sought to 
cooperate fully with you in the matter of furnishing you 
with full information as to our affairs, in the hope that we 
would be justified in compromising our legal differences on 
the basis of being allowed to retain a fair and adequate 
amount of our cver-all 1942 profits. Your conclusion as to 
the amount of our refund, however, seems to eliminate the 
possibility of such a compromise and forces us to review 
with our counsel the matter of your authority and our rights 
in respect of the conclusions reached by your Board. 

Our counsel have advised us that in their opinion the 
Military Appropriations Act of 1944 should not be con¬ 
strued as retroactive to the extent of conferring any author¬ 
ity upon your Board to renegotiate our Defense Plant busi¬ 
ness completed and paid for prior to July 1, 1943, and that 
this legislation would be unconstitutional if interpreted as 
being retroactive in this regard. 

It is with sincere regret that we find ourselves in dis¬ 
agreement with you in this matter, but after a full consider- 
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ation by our officers and directors we have concluded to 
resort to the courts for what seems to us to be a desirable 
and necessary judicial determination of your authority and 
our rights in the matter. We would appreciate your bring¬ 
ing this letter to the attention of the Board. 

Very truly yours, 

The Warner & Swasey Co. 

By L. D. McDonald 

Vice-President 

*••••••• 

205 (Filed Aug. 1, 1951) 

Docket No. 570-R 

(Identified to Stipulation Filed in 622-R) 


The Warner & Swasey Company, 
Petitioner, 

v. 

Reconstruction Finance Corporation, 
Respondent. 


Stipulation 

It is stipulated by and between the parties to the above 
entitled proceeding that the following corrections shall be 
made in the typewritten official report of proceedings before 
the Tax Court of the United States, at Washington, D. C. on 
June 28, 1951. 
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Page 

Line 

Change 

4 

5 

Change the word “Of ” to the word “Or” 

4 

6 

Change the word “a” to the word “to” 

4 

6 

Eliminate the word “of” 

4 

19 

Insert “not” after the word “can” 

5 

8 

Change the word “were” to the word “with” 

6 

2 

The second word “proceeding” is misspelled 
The ninth word “burden” is misspelled 

6 

3 

7 

12 

Insert “before” between “itself” and “the” 

7 

17 

Insert the word “and” between the words 
“process” and “without” 

8 

5 

Substitute “with” for “through” 

8 

23 

Change “DPA” to “DPC” and delete 
“only” 

10 

26 

Change “EDC” to “DPC” 

11 

19 

Change “Tichter” to “Lichter” 

12 

4 

Change “5-B” to “6-B” 

17 

3 

Change the first word “for” to the word 
“with” 

21 

21 

Change “Ans” to “And” 

22 

7 

The word “suggest” is misspelled”. 


George H. Rudolph, 
Counsel for Petitioner. 


Holmes Baldridge, 

Assistant Attorney General, 
Department of Justice. 
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206 [Caption Omitted] 


Docket Nos. 570-R, 622-R 


George H. Rudolph, Esq., for the petitioner. 

Frederick N. Curley, Esq., for the respondent. 

Memorandum Opinion 

LeMire, Judge: These proceedings involve unilateral 
determinations by the Reconstruction Finance Corporation 
Price Adjustment Board that petitioner realized excessive 
profits from Defense Plant Corporation contracts and sub¬ 
contracts of $5,497,833 in 1942 and $6,500,000 in 1943. 
207 There are two issues raised which are common to 
both proceedings: (1) Whether the July 1, 1943, 
amendment to the Renegotiation Act of 1942 is to be retro¬ 
actively applied so as to subject to renegotiation Defense 
Plant Corporation contracts and subcontracts which were 
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fully performed and paid for before July 1, 1943, and (2) 
whether, if so construed, the statute is constitutional. 

The proceedings were submitted on stipulated facts which 
we find as stipulated. 

The stipulation of facts filed in Docket No. 622-R is in 
part as follows: 

3. Petitioner is, and throughout the fiscal year was, 
engaged in the manufacture and sale of machine tools 
known as turret lathes and of parts and equipment 
therefor. 

4. Under date of July 7,1943, Petitioner and the duly 
authorized agent of the War Department, the Navy- 
Department, the Treasury Department, the Maritime 
executed a written renegotiation agreement denomi¬ 
nated Renegotiation Agreement No. W-33-CP-1582, 
Commission and the War Shipping Administration 
which document included among other things (a) the 
finding of the Under-Secretary of War as to excessive 
profits received or accrued by Petitioner during the 
fiscal year ended December 31, 1942, on $20,157,241 of 
sales made by Petitioner under contracts with said 
Departments and subcontracts under contracts with 
said Departments and (b) the agreement of Petitioner 
to pay to the United States the amount so found. There¬ 
after, Petitioner paid the net amount due under said 
agreement. • • • 

5. During the fiscal year Petitioner made sales under 
contracts with Defense Plant Corporation and under 
subcontracts under contracts with Defense Plant Cor¬ 
poration and other former subsidiaries of Reconstruc¬ 
tion Finance Corporation named in the Renegotiation 
Act, as amended. All such contracts and subcontracts 
are hereinafter collectively called “Defense Plant Cor¬ 
poration contracts and subcontracts”. On August 26, 
1946, RFC Price Adjustment Board, an agency of 
Reconstruction Finance Corporation, made and entered 
a unilateral determination and order that, of the profits 
realized by Petitioner during the fiscal year under Peti¬ 
tioner’s Defense Plant Corporation contracts and sub¬ 
contracts, $5,497,833 represented excessive profits. 

Thereafter Petitioner duly filed in this Court its 
208 petition for redetermination pursuant to Subsection 

(e)(2) of the Renegotiation Act, as amended. 
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6. With respect to the sales and profits in controversy 
in this proceeding, Petitioner and Respondent agree 
that: 

(a) If the Renegotiation Act, either as originally 
enacted on April 28, 1942, or as subsequently 
amended, is applicable to, and constitutionally sub¬ 
jects to renegotiation, all of Petitioner’s Defense 
Plant Corporation contracts and subcontracts (with 
respect to profits received or accrued by Petitioner 
therefrom during the fiscal year) which were made 
and fully performed by Petitioner before July 1, 
1943, and under which final payment was made to 
Petitioner after April 27, 1942, and before July 1, 
1943, then of the profits realized by Petitioner during 
the fiscal year under Defense Plant Corporation con¬ 
tracts and subcontracts, that portion which must be 
eliminated as excessive under the Renegotiation Act, 
as amended, amounts to $5,836,450.87 (before appli¬ 
cation of the tax credit pursuant to Section 3806 of 
the Internal Revenue Code). 

(b) If the Renegotiation Act, either as originally 
enacted on April 28, 1942, or as subsequently 
amended, is not applicable to, or cannot constitu¬ 
tionally subject to renegotiation, any of Petitioner’s 
Defense Plant Corporation contracts or subcontracts 
(with respect to profits received and accrued by Peti¬ 
tioner therefrom during the fiscal year) which were 
made and fully performed by Petitioner before July 
1, 1943, and under which final payment was made to 
Petitioner after April 27, 1942, and before July 1, 
1943, then of the profits realized by Petitioner during 
the fiscal year under Defense Plant Corporation con¬ 
tracts and subcontracts, that portion which must be 
eliminated as excessive under the Renegotiation Act 
amounts to $76,697.35 (before application of the tax 
credit pursuant to Section 3806 of the Internal 
Revenue Code). 

• •••••• 

7. The parties shall join in a motion under Rule 
27(d) of the Rules of Practice of the Tax Court to have 
the case placed on the reserve calendar of the Tax 
Court until the appeal in the case of The Blanchard 
Machine Company v. Reconstruction Finance Corpora- 
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tion Price Adjustment Board now pending as No. 9925 
in the United States Court of Appeals for the District 
of Columbia shall have been disposed of by that Court 
and, in the event that review of that Court’s judg- 

209 ment is sought, the proceedings for review of such 
judgment shall have been disposed of finally by the 

United States Supreme Court. The parties shall not 
be deemed to have agreed that a decision in said 
Blanchard case shall be binding on the parties hereto 
or decisive of this case. 

The stipulation filed in Docket No. 570-R is similar in all 
material respects except that the agreed amount of exces¬ 
sive profits for the year 1943 is $6,836,471.86 if the act is 
held to be retroactive and constitutional, and, if not, 
$4,201,008.82. 

Pursuant to a joint motion of the parties and pursuant 
to their stipulation, the proceedings on August 9, 1949, were 
placed on the reserve calendar under Rule 27(d) pending 
the decision of the United States Court of Appeals for the 
District of Columbia in The Blanchard Machine Company 
v. Reconstruction Finance Corporation Price Adjustment 
Board. The proceedings were removed from the reserve 
calendar December 6, 1950, and came on for hearing on the 
merits June 28,1951. 

Meanwhile the Court of Appeals for the District of Co¬ 
lumbia had decided Blanchard Mach. Co. v. Reconstruction 
Finance Corp., 177 P. 2d 727, affirming this Court, and hold¬ 
ing the Renegotiation Act of 1942, as amended, applicable 
to Defense Plant Corporation contracts fully performed 
prior to July 1, 1943. Certiorari was denied by the United 
States Supreme Court March 13, 1950 (339 U. S. 912). See 
also Lichter v. United States, 334 U. S. 742; Lincoln Electric 
Co. v. Forrestal, 334 U. S. 841; Ring Construction Corp. v. 
Secretary of War, 339 U. S. 943; Eastern Machinery Co. v. 
Under-Secretary of War, 182 P. 2d 99. 

210 On authority of the cited cases we held that the 
Renegotiation Act of 1942, as amended July 1, 1943, 

applies to and subjects to renegotiation Defense Plant Cor- 
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poration contracts and subcontracts fully performed prior 
to July 1, 1943, and that as so construed the act is not 
unconstitutional. In accordance with the stipulations we, 
therefore, find that petitioner's excessive profits were 
$5,836,450.87 in 1942 and $6,836,471.86 in 1943. 

Orders will issue in accordance herewith. 

Entered January 16, 1952. 

153 Docket No. 570-R 


The Warner & Swasey Company, 
Petitioner, 


v. 


War Contracts Price Adjustment Board, and Maurice 
Hirsch, Edwin H. Barkey, John R. Paull, H. C. Maull, 
Jr., George P. Luce and Norman L. Burton, 
Members thereof, and The United States, 
Respondents. 


Decision 

Pursuant to the determination of the Court, as set forth 
in its Memorandum Opinion entered January 16, 1952, it is 
Decided that the amount of petitioner’s excessive profits 
for 1943 is $6,836,471.86. 

Enter: 

(Signed) C. P. LeMiee, 

Judge. 
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211 Docket No. 622-R 


The Warner & Swasey Company, 
v. 

Reconstruction Finance Corporation, 
Respondent. 

Decision 

Pursuant to the determination of the Court, as set forth 
in its Memorandum Opinion entered January 16, 1952, it is 
Decided that the amount of petitioner’s excessive profits 
for 1942 is $5,836,450.87. 

Enter: 

(Signed) C. P. LeMire, 

Judge. 


154 (Filed Feb. 15, 1952) 

UNITED STATES COURT OF APPEALS 
for the District of Columbia 

Tax Court Docket No. 570-R 


The Warner & Swasey Company, 
Petitioner, 


v. 

War Contracts Price Adjustment Board, and Maurice 
Hirsch, Edwin H. Barkey, John R. Paull, H. G. Maull, 
Jr., George P. Luce and Norman L. Burton, 
Members thereof, and The United States, 
Respondents. 

Petition for Review 

The Warner & Swasey Company, Petitioner, hereby files 
its petition for review by the United States Court of 
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Appeals for the District of Columbia of the decision of the 
Tax Court of the United States in the above entitled case 
entered on January 16, 1952, by which the Tax Court in 
applying the Renegotiation Act of April 28, 1942 (Section 
403 of the 6th Supplemental National Defense Appropria 
tion Act enacted April 28, 1942, Public Law 528, 78th 
Congress; hereinafter caled the “Renegotiation Act”), as 
amended decided and ordered pursuant to its memorandum 
opinion entered January 16, 1952, that the Petitioner had 
realized excessive profits under contracts with Defense 
Plant Corporation and subcontracts under contracts with 
Defense Plant Corporation and other former subsidiaries 
of Reconstruction Finance Corporation named in the Re¬ 
negotiation Act, as amended (hereinafter collectively called 
“Defense Plant Corporation contracts and subcontracts”), 
for its fiscal year ended December 31, 1943 (hereinafter 
called “1943”), in the amount of $6,836,471.86. 

Nature of the Controversy 

The Petitioner, engaged in the manufacture and 
155 sale of machine tools known as turret lathes, and of 
parts and equipment therefor, made sales under 
Defense Plant Corporation contracts and subcontracts dur¬ 
ing 1943. 

This case involves the purported renegotiation under the 
Renegotiation Act, as amended, of allegedly excessive 
profits of the Petitioner realized during 1943 from such 
sales. 

On January 30, 1946, RFC Price Adjustment Board, an 
agency of Reconstruction Finance Corporation, made and 
entered a unilateral determination and order that, of the 
profits realized by Petitioner during 1943 under its Defense 
Plant Corporation contracts and subcontracts, $6,500,000 
represented excessive profits, which on May 28, 1946, be¬ 
came the determination of War Contracts Price Adjustment 
Board. 
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Alleging that it was aggrieved by said determination and 
order, the Petitioner on August 14, 1946, filed its petition 
in the Tax Court of the United States for relief, including 
redetermination, under and pursuant to Subsection (e)(1) 
of the Renegotiation Act, as amended. 

The Renegotiation Act did not provide for unilateral 
renegotiation of Defense Plant Corporation contracts and 
subcontracts prior to its amendment on July 1, 1943, by 
Public Law 108, 78th Congress, which for the first time 
amended Subsection (a)(1) of the Renegotiation Act to 
include Defense Plant Corporation as a “Department” with 
power to renegotiate its contracts and subcontracts. 

The Petitioner and the Respondents agreed, in a stipula¬ 
tion filed in the proceeding in the Tax Court that, if the 
Renegotiation Act, either as originally enacted on April 28, 

1942, or as subsequently amended, is applicable to, and 
constitutionally subjects to renegotiation, all of the Peti¬ 
tioner’s Defense Plant Corporation contracts and subcon¬ 
tracts (with respect to profits received or accrued by 

156 the Petitioner during 1943) which were made and 
fully performed by the Petitioner before July 1, 

1943, and under which final payment was made to the Peti¬ 
tioner after April 27, 1942, and before July 1, 1943, then, 
of the profits realized by Petitioner during 1943, under 
contracts and subcontracts which were subject to renegotia¬ 
tion, $6,836,471.86 must be eliminated as excessive under the 
Renegotiation Act, as amended, before application of the 
tax credit under Internal Revenue Code Section 3806. 

The parties further agreed in such stipulation that if the 
Renegotiation Act, either as originally enacted, or as 
amended, is not applicable to, or cannot constitutionally 
subject to renegotiation, such Defense Plant Corporation 
contracts and subcontracts (with respect to such profits 
received or accrued by the Petitioner in 1943), then the 
Petitioner’s 1943 profits to be eliminated as excessive 
amount to $4,201,008.82 before application of the tax credit. 
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Decision Sought to Be Reviewed 

The Tax Court, by the rulings in its opinion of January 
16,1952, and by its decision and order of that date, held: 

(1) That the Renegotiation Act of 1942, as amended, 
applies retroactively to and subjects to renegotiation, 
Defense Plant Corporation contracts and subcontracts 
of the Petitioner which were made and fully performed, 
and under which final payment had been made, prior to 
July 1, 1943 (the date of the first amendment of the 
Renegotiation Act to permit unilateral renegotiation of 
Defense Plant Corporation contracts and subcon¬ 
tracts) ; and 

(2) That, as so construed, the retroactive applica¬ 
tion of the Renegotiation Act, as so amended, to such 
Defense Plant Corporation contracts and subcontracts 
of the Petitioner which were made and fully performed, 

and under which final payment was made, prior to 
157 July 1, 1943, does not violate the Fifth Amendment 

of the Constitution of the United States. 

The Tax Court, therefore, decided and ordered “that the 
amount of Petitioner’s excessive profits for 1943 is 
$6,836,471.86.” 

Court in Which Review Is Sought 

The Petitioner seeks review of the decision of the Tax 
Court by the United States Court of Appeals for the District 
of Columbia. 

Jurisdiction and Venue 

This petition for review of said decision and order of the 
Tax Court is filed pursuant to Sections 1141 and 1142 of the 
Internal Revenue Code. Petitioner seeks such review by 
the United States Court of Appeals for the District of 
Columbia as provided by Section 1141 (b) (1) of the Inter¬ 
nal Revenue Code for the reason that said determinations 
of excessive profits by the Respondents and by the Tax 
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Court did not involve the making of a return of tax to the 
office of any Collector of Internal Revenue within the juris¬ 
diction of any United States Court of Appeals for any 
circuit. 

Relief Sought 

The Petitioner claims that the Tax Court of the United 
States erred in its decision and order dated January 16, 
1952, as follows: 

(1) The Tax Court erred in holding that the Renego¬ 
tiation Act of 1942, as amended, applies to, and subjects 
to renegotiation, all of the Petitioner’s Defense Plant 
Corporation contracts and subcontracts (with respect 
to profits received or accrued by Petitioner therefrom 
during 1943) which were made and fully performed by 

the Petitioner before July 1, 1943, and under which 
158 final payment was made to the Petitioner after April 

27,1942 and before July 1, 1943, and, therefore, that 
the amount of Petitioner’s excessive profits for 1943 is 
$6,836,471.86. 

(2) The Tax Court erred in failing to decide and hold 
that the retroactive application of the Renegotiation 
Act, as amended, to all of Petitioner’s Defense Plant 
Corporation contracts and subcontracts (with respect 
to profits received or accrued by Petitioner therefrom 
during 1943) which were made and fully performed by 
Petitioner before July 1, 1943, and under which final 
payment was made to the Petitioner after April 27, 
1942, and before July 1, 1943, is unconstitutional, in 
that said retroactive application deprives the Peti¬ 
tioner of its property without just compensation and 
without due process of law in violation of the Fifth 
Amendment of the Constitution of the United States; 
and in holding that such retroactive application is not 
unconstitutional in spite of such Fifth Amendment; 
and, therefore, that the amount of Petitioner’s exces¬ 
sive profits for 1943 is $6,836,471.86. 
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Wherefore, the Petitioner prays that the United States 
Court of Appeals for the District of Columbia review the 
decision and order of the Tax Court of the United States 
herein entered January 16, 1952, and modify or reverse 
said decision and order of the Tax Court pursuant to Sec¬ 
tion 1141 (c)(1) of the Internal Revenue Code, to the end 
that the errors complained of may be corrected. 

Luther Day, 

1759 Union Commerce Building 
Cleveland 14, Ohio 

George H. Rudolph, 

1759 Union Commerce Building 
Cleveland 14, Ohio 

Sturgis Warner, 

1135 Tower Building, Washington, D. C. 

Attorneys for Petitioner on Review 


(Filed Feb. 15, 1952) 

212 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 

Tax Court Docket No. 622-R 

The Warner & Swasey Company, 
Petitioner 


v. 

Reconstruction Finance Corporation, 
Respondent 


Petition for Review 

The Warner & Swasey Company, Petitioner, hereby files 
its petition for review by the United States Court of Appeals 
for the District of Columbia of the decision of the Tax Court 
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of the United States in the above entitled case entered on 
January 16, 1952, by which the Tax Court in applying the 
Renegotiation Act of April 28, 1942 (Section 403 of the 6th 
Supplemental National Defense Appropriation Act enacted 
April 28, 1942, Public Law 528, 78th Congress; hereinafter 
called the “Renegotiation Act”), as amended decided and 
ordered, pursuant to its memorandum opinion entered 
January 16,1952, that the Petitioner had realized excessive 
profits under contracts with Defense Plant Corporation and 
subcontracts under contracts with Defense Plant Corpora¬ 
tion and other former subsidiaries of Reconstruction Fi¬ 
nance Corporation named in the Renegotiation Act, as 
amended (hereinafter collectively called “Defense Plant 
Corporation contracts and subcontracts”), for its fiscal year 
ended December 31, 1942 (hereinafter called “1942”), in 
the amount of $5,836,450.87. 

Nature op the Controversy 

The Petitioner, engaged in the manufacture and sale of 
machine tools known as turret lathes, and of parts 
213 and equipment therefor, made sales under Defense 
Plant Corporation contracts and subcontracts dur¬ 
ing 1942. 

This case involves the purported renegotiation under the 
Renegotiation Act, as amended, of allegedly excessive profits 
of the Petitioner realized during 1942 from such sales. 

On August 26, 1946, RFC Price Adjustment Board, an 
agency of Reconstruction Finance Corporation, made and 
entered a unilateral determination and order that, of the 
profits realized by Petitioner during 1942 under its Defense 
Plant Corporation contracts and subcontracts, $5,497,833 
represented excessive profits. 

Alleging that it was aggrieved by said determination and 
order, the Petitioner on November 21,1946, filed its petition 
in the Tax Court of the United States for relief, including 
redetermination, under and pursuant to Subsection (e) (2) 
of the Renegotiation Act, as amended; and on March 21, 
1947, filed an amendment to such petition. 
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The Renegotiation Act did not provide for unilateral re¬ 
negotiation of Defense Plant Corporation contracts and 
subcontracts prior to its amendment on July 1, 1943, by 
Public Law 108, 78th Congress, which for the first time 
amended Subsection (a) (1) of the Renegotiation Act to 
include Defense Plant Corporation as a “Department” with 
power to renegotiate its contracts and subcontracts. 

The Petitioner and the Respondent agreed, in a stipula¬ 
tion filed in the proceeding in the Tax Court that, if the 
Renegotiation Act, either as originally enacted on April 28, 
1942, or as subsequently amended, is applicable to, and 
constitutionally subjects to renegotiation, all of the Peti¬ 
tioner’s Defense Plant Corporation contracts and 
214 subcontracts (with respect to profits received or ac¬ 
crued by the Petitioner in 1942) which were made 
and fully performed by the Petitioner before July 1, 1943, 
and under which final payment was made to the Petitioner 
after April 27, 1942, and before July 1, 1943, then, of the 
profits realized by Petitioner during 1942, under Defense 
Plant Corporation contracts and subcontracts, $5,836,450.87 
must be eliminated as excessive under the Renegotiation Act, 
as amended, before application of the tax credit under 
Internal Revenue Code Section 3806. 

The parties further agreed in such stipulation that if the 
Renegotiation Act, either as originally enacted, or as 
amended, is not applicable to, or cannot constitutionally 
subject to renegotiation, such Defense Plant Corporation 
contracts and subcontracts (with respect to such profits 
received or accrued by the Petitioner in 1942), then the 
Petitioner’s 1942 profits to be eliminated as excessive amount 
to $76,697.35 before application of the tax credit. 

Decision Sought to be Reviewed 

The Tax Court, by the rulings in its opinion of January 
16,1952, and by its decision and order of that date, held: 

(1) That the Renegotiation Act of 1942, as amended, 
applies retroactively to and subjects to renegotiation, 



257 


Defense Plant Corporation contracts and subcontracts 
of the Petitioner which were made and fully performed, 
and under which final payment had been made, prior to 
July 1, 1943 (the date of the first amendment of the 
Renegotiation Act to permit unilateral renegotiation of 
Defense Plant Corporation contracts and subcon¬ 
tracts) ; and 

(2) That, as so construed, the retroactive applica¬ 
tion of the Renegotiation Act, as so amended, to such 
Defense Plant Corporation contracts and subcontracts 
of the Petitioner which were made and fully performed, 
and under which final payment was made, prior to 
215 July 1, 1943, does not violate the Fifth Amendment 
of the Constitution of the United States. 

The Tax Court, therefore, decided and ordered “that the 
amount of Petitioner’s excessive profits for 1942 is 
$5,836,450.87.” 

Court in Which Review is Sought 

The Petitioner seeks review of the decision of the Tax 
Court by the United States Court of Appeals for the District 
of Columbia. 

Jurisdiction and Venue 

This petition for review of said decision and order of the 
Tax Court is filed pursuant to Sections 1141 and 1142 of 
the Internal Revenue Code. Petitioner seeks such review 
by the United States Court of Appeals for the District of 
Columbia as provided by Section 1141 (b) (1) of the Inter¬ 
nal Revenue Code for the reason that said determinations of 
excessive profits by the Respondent and by the Tax Court 
did not involve the making of a return of tax to the office 
of any Collector of Internal Revenue within the jurisdiction 
of any United States Court of Appeals for any circuit. 

Relief Sought 

The Petitioner claims that the Tax Court of the United 
States erred in its decision and order dated January 16, 
1952, as follows: 


«v 
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(1) The Tax Court erred in holding that the Re¬ 
negotiation Act of 1942, as amended, applies to, and 
subjects to renegotiation, all of the Petitioner’s Defense 
Plant Corporation contracts and subcontracts (with 
respect to profits received or accrued by Petitioner 
therefrom during 1942) which were made and fully per¬ 
formed by the Petitioner before July 1,1943, and under 

which final payment was made to the Petitioner 
216 after April 27, 1942 and before July 1, 1943, and, 
therefore, that the amount of Petitioner’s excessive 
profits for 1942 is $5,836,450.87. 

(2) The Tax Court erred in failing to decide and 
hold that the retroactive application of the Renegotia¬ 
tion Act, as amended, to all of Petitioner’s Defense 
Plant Corporation contracts and subcontracts (with 
respect to profits received or accrued by Petitioner 
therefrom during 1942) which were made and fully 
performed by Petitioner before July 1,1943, and under 
which final payment was made to the Petitioner after 
April 27, 1942, and before July 1, 1943, is unconstitu¬ 
tional, in that said retroactive application deprives the 
Petitioner of its property without just compensation 
and without due process of law in violation of the Fifth 
Amendment of the Constitution of the United States; 
and in holding that such retroactive application is not 
unconstitutional in spite of such Fifth Amendment; 
and, therefore, that the amount of Petitioner’s exces¬ 
sive profits for 1942 is $5,836,450.87. 

Wherefore, the Petitioner prays that the United States 
Court of Appeals for the District of Columbia review the 
decision and order of the Tax Court of the United States 
herein entered January 16,1952, and modify or reverse said 
decision and order of the Tax Court pursuant to Section 








1141 (c) (1) of the Internal Revenue Code, to the end that 
the errors complained of may be corrected. 

Attorneys for Petitioner on Review. 
Luther Day 

1759 Union Commerce Building 
Cleveland 14, Ohio 

George H. Rudolph 
1759 Union Commerce Building 
Cleveland 14, Ohio 

Sturgis Warner 

1135 Tower Building, 
Washington, D. C. 

160 (Filed Feb. 18, 1952) 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
Docket No. 570-R 
The Warner & Swasey Company, 

Petitioner 

v. 

War Contracts Price Adjustment Board, 

and 

Maurice Hirsch, Edwin H. Barkey, 

John R. Paull, H. G. Paull, Jr., 

George P. Luce and Norman L. Burton, 

Members thereof, and the United States, 
Respondents on Review. 

Notice of Filing Petition for Review 

To: Holmes Baldridge 

Assistant Attorney General 
Department of Justice. 

You are hereby notified that The Warner & Swasey Com¬ 
pany did, on the 15th day of February, 1952 file with the 
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Clerk of The Tax Court of the United States, at Washing¬ 
ton, D. C., a petition for review in the United States Court 
of Appeals for the District of Columbia Circuit. Copy of 
the petition for review is hereto attached and served upon 
you. 

Dated this 18th day of February, 1952. 

Victor S. Mabsch, Cleric 
The Tax Court of the United States 

Service of a copy of the petition for review acknowledged 
this 18th day of February, 1952. 

Holmes Baldridge, 

Assistant Attorney General 
Department of Justice 
Attorney for Respondent. 

161 (Filed Feb. 29, 1952) 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 

Tax Court Docket No. 570-R 

The Warner & Swasey Company, 

Petitioner, 

v. 

War Contracts Price Adjustment Board, 

and 

Maurice Hibsch, Edwin H. Barkey, 

John R. Paull, H. G. Paull, Jr., 

George P. Luce and Norman L. Burton, 

Members thereof, and the United States 
Respondents. 

Statement of Points 

The Warner & Swasey Company, Petitioner, in connec¬ 
tion with its designation of the portions of the record of 
proceedings to be contained in the record on appeal in the 
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above entitled case, states that the points upon which it 
intends to rely on the appeal therein are as follows: 

(1) The Tax Court erred in holding that the Re¬ 
negotiation Act of 1942, as amended, applies to, and 
subjects to renegotiation, all of the Petitioner’s Defense 
Plant Corporation contracts and subcontracts (with re¬ 
spect to profits received or accrued by Petitioner there¬ 
from during 1943) which were made and fully perform¬ 
ed by the Petitioner before July 1, 1943, and under 
which final payment was made to the Petitioner after 
April 27, 1942 and before July 1, 1943, and, therefore', 
that the amount of Petitioner’s excessive profits for 
1943 is $6,836,471.86. 

162 (2) The Tax Court erred in failing to decide and 

hold that the retroactive application of the Renegotia¬ 
tion Act, as amended, to all of Petitioner’s Defense 
Plant Corporation contracts and subcontracts (with re¬ 
spect to profits received or accrued by Petitioner there¬ 
from during 1943) which were made and fully performed 
by Petitioner before July 1,1943, and under which final 
payment was made to the Petitioner after April 27, 
1942, and before July 1, 1943, is unconstitutional, in 
that said retroactive application deprives the Petitioner 
of its property without just compensation and without 
due process of law in violation of the Fifth Amendment 
of the Constitution of the United States; and in holding 
that such retroactive application is not unconstitutional 
in spite of such Fifth Amendment; and, therefore, that 
the amount of Petitioner’s excessive profits for 1943 
is $6,836,471.86. 

(Signed) Luther Dat, 

1759 Union Commerce Building 
Cleveland 14, Ohio 

(Signed) George H. Rudolph, 

1759 Union Commerce Building 
Cleveland, Ohio 

(Signed) Stubgis Warner, 

1135 Tower Building 
Washington, D. C. 

Attorneys for Petitioner on Review 
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219 (Filed Feb. 29, 1952) 

UNITED STATES COURT OF APPEALS 
Foe the District of Columbia 

Tax Court Docket No. 622-R 

The Warner & Swasey Company, 
Petitioner, 


v. 

Reconstruction Finance Corporation, 
Respondent. 

Statement of Points 

The Warner & Swasey Company, Petitioner, in connec¬ 
tion with its designation of the portions of the record of 
proceedings to be contained in the record on appeal in the 
above entitled case, states that the points upon which it 
intends to rely on the appeal therein are as follows: 

(1) The Tax Court erred in holding that the Renego¬ 
tiation Act of 1942, as amended, applies to, and subjects 
to renegotiation, all of the Petitioner’s Defense Plant 
Corporation contracts and subcontracts (with respect 
to profits received or accrued by Petitioner therefrom 
during 1942) which were made and fully performed by 
the Petitioner before July 1, 1943, and under which 
final payment was made to the Petitioner after April 27, 
1942 and before July 1, 1943, and, therefore, that the 
amount of Petitioner’s excessive profits for 1942 is 
$5,836,450.87. 

(2) The Tax Court erred in failing to decide and 
220 hold that the retroactive application of the Renego¬ 
tiation Act, as amended, to all of Petitioner’s Defense 
Plant Corporation contracts and subcontracts (with re¬ 
spect to profits received or accrued by Petitioner there¬ 
from during 1942) which were made and fully per¬ 
formed by Petitioner before July 1, 1943, and under 
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which final payment was made to the Petitioner after 
April 27, 1942, and before July 1, 1943, is unconstitu¬ 
tional, in that said retroactive application deprives the 
Petitioner of its property without just compensation 
and without due process of law in violation of the Fifth 
Amendment of the Constitution of the United States; 
and in holding that such retroactive application is not 
unconstitutional in spite of such Fifth Amendment; 
and, therefore, that the amount of Petitioner’s exces¬ 
sive profits for 1942 is $5,836,450.87. 

(Signed) Luther Day, 

1759 Union Commerce Building 
Cleveland 14, Ohio 

(Signed) George H. Rudolph, 

1759 Union Commerce Building 
Cleveland, Ohio 

(Signed) Sturgis Warner, 

1135 Tower Building 
Washington, D. C. 

Attorneys for Petitioner on Review 


163 (Filed Feb. 29,1952) 

UNITED STATES COURT OF APPEALS 
For the District op Columbia 

Tax Court Docket No. 570-R 

The Warner & Swaeey Company, Petitioner, 

v. 

War Contracts Price Adjustment Board, et al., 

Respondents. 

Designation of Record on Appeal 

To the Clerk of the Tax Court of the United States: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Ap- 






peals for the District of Columbia with reference to the 
petition for review of the order of the Tax Court entered 
January 16, 1952, at Washington, D. C., heretofore filed 
by the petitioner in the above entitled cause, a transcript 
of the record in said cause relating to said order and opin¬ 
ion prepared and transmitted as required by law and the 
rules of said Court of Appeals, and to include in said tran¬ 
script the following documents or certified copies thereof, 
to wit: 

1. Docket entries of all proceedings to date before the 
Tax Court; 

2. Pleadings before the Tax Court as follows: 

(a) Petition filed August 14, 1946, with exhibits at¬ 
tached thereto; 

(b) Answer filed October 15,1946; 

3. Stipulation filed July 28,1949; 

4. Supplemental stipulation filed June 28, 1951, 
164 with exhibits 1, 2 and 3 attached thereto; 

5. Motion for addition, or substitution, of the 
United States as a party respondent, filed June 28, 1951; 

6. Order of the Tax Court on motion for addition, or 
substitution, of the United States as a party respondent, 
entered June 28, 1951; 

7. Official typewritten transcript of proceedings before 
the Tax Court of the United States on June 28,1951; 

8. Stipulation as to corrections in the official typewritten 
report of proceedings before the Tax Court of the United 
States on June 28,1951, filed August 1, 1951; 

9. Memorandum opinion of the Tax Court entered Jan¬ 
uary 16,1952; 

10. Decision and order of the Tax Court entered Jan¬ 
uary 16,1952; 

11. Petition for review of said memorandum opinion, de¬ 
cision and order of the Tax Court entered January 16,1952, 
filed February 15,1952; 

12. Proof or certificate of service on respondents of no¬ 
tice of filing petition for review and of service on respond¬ 
ents of a copy of petition for review; 

13. This designation of record on appeal; 
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14. Statement of points on which petitioner intends to 
rely; 

15. Affidavit of service of this designation of record and 
of statement of points on appeal. 

Luther Day, 

1759 Union Commerce Building, 
Cleveland 14, Ohio, 

George H. Rudolph, 

1759 Union Commerce Building, 
Cleveland 14, Ohio, 


221 (Filed Feb. 29, 1952) 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 
Tax Court Docket No. 622-R 
The Warner & Swasey Company, Petitioner, 

v. 

Reconstruction Finance Corporation, Respondent. 

Designation of Record on Appeal 
To the Clerk of the Tax Court of the United States: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Ap¬ 
peals for the District of Columbia with reference to the 
petition for review of the order of the Tax Court entered 
January 16,1952, pursuant to its memorandum opinion en¬ 
tered January 16, 1952, at Washington, D. C., heretofore 
filed by the petitioner in the above entitled cause, a tran¬ 
script of the record in said cause relating to said order and 
opinion prepared and transmitted as required by law and 
the rules of said Court of Appeals, and to include in said 
transcript the following documents or certified copies there¬ 
of, to wit: 

1. Docket entries of all proceedings to date before the 
Tax Court; 

2. Pleadings before the Tax Court as follows: 

(a) Petition filed November 21, 1946 with exhibits 
attached thereto; 
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(b) Amendment to petition filed March 21, 1947; 

(c) Answer filed September 4, 1947; 

3. Stipulation filed July 28, 1949; 

4. Supplemental stipulation filed June 28, 1951 with ex¬ 

hibits 1, 2, 3, and 4 attached thereto; 

222 5. Official typewritten transcript of proceedings 

before the Tax Court of the United States on June 
28, 1951, including petitioner’s Exhibits 5, 6, 7, 8, 9, 10, 11, 
and 12; 

6. Stipulation as to corrections in the typewritten official 
report of proceedings before the Tax Court of the United 
States on June 28,1951, filed August 1, 1951; 

7. Memorandum opinion of the Tax Court entered Jan¬ 
uary 16,1952; 

8. Decision and order of the Tax Court entered January 
16, 1952; 

9. Petition for review of said memorandum opinion, de¬ 
cision and order of the Tax Court entered January 16,1952, 
filed February 15, 1952; 

10. Proof or certificate of service on respondent of notice 
of filing petition for review and of service on respondent 
of a copy of petition for review filed February 18, 1952; 

11. This designation of record on appeal; 

12. Statement of points on which petitioner intends to 
rely; 

13. Affidavit of service of this designation of record and 
of statement of points on appeal. 

Lutheb Day, 

1759 Union Commerce Building, 
Cleveland 14, Ohio, 

George H. Rudolph, 

1759 Union Commerce Building, 
Cleveland 14, Ohio, 

Sturgis Warner 
1135 Tower Building 
Washington, D. C. 
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166 (Filed Feb. 29, 1952) 

UNITED STATES COURT OF APPEALS 
For the District op Columbia 

Tax Court Docket No. 570-R 

The Warner & Swasey Company, Petitioner 7 


v. 

War Contracts Price Adjustment Board, and Maurice 
Hibsch, Edwin H. Barkey, John R. Paull, H. G. 
Maull, Jr., George P. Luce and Norman L. Burton, 
Members thereof, and the United States, Respondents. 

Affidavit of Service of Petitioners Designation of Record 
and Statement of Points on Appeal 

I, Sturgis Warner, an attorney for Petitioner for Review, 
in the above captioned case, being first duly sworn, do 
hereby depose and say that on the 28th day of February, 
1952, in the City of Washington, D. C., I served copies of 
the attached Petitioner’s Designation of Record and of the 
attached Petitioner’s Statement of Points, both on appeal, 
upon the respondents named in the petition to the Tax 
Court, War Contracts Price Adjustment Board, and 
Maurice Hirsch, Edwin H. Barkey, John R. Pauli, H. G. 
Maull, Jr., George P. Luce and Norman L. Burton, Mem¬ 
bers thereof, and the United States, by delivering true 
copies thereof at the office of their attorneys Holmes Bald¬ 
ridge and Frederick N. Curley, United States Department 
of Justice, by delivering such copies personally to Mr. 
Curley. 

Sturgis Warner 

Subscribed and sworn to before me this 29th day of Feb¬ 
ruary, 1952. 


(Seal) 


Frances B. Hall 
Notary Public 
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223 (Filed Feb. 29, 1952) 

UNITED STATES COURT OF APPEALS 
Foe the Distbict of Columbia 

Tax Court Docket No. 622-R 

The Warneb & Swasey Company, Petitioner , 

v. 

Reconstruction Finance Corporation, Respondent . 

Affidavit of Service of Petitioner’s Designation of Record 
and Statement of Points on Appeal 

I, Sturgis Warner, an attorney for Petitioner for Review, 
in the above captioned case, being first duly sworn, do 
hereby depose and say that on the 28th day of February, 
1952, in the City of Washington, D. C., I served copies of 
the attached Petitioner’s Designation of Record and of 
the attached Petitioner’s Statement of Points, both on 
appeal, upon the respondent named in the petition to the 
Tax Court, Reconstruction Finance Corporation (desig¬ 
nated as the sole respondent herein by decision of the 
United States Court of Appeals for the District of Co¬ 
lumbia, on previous appeal in this case, Number 9734) by 
delivering true copies thereof at the office of its attorneys, 
Holmes Baldridge and Frederick N. Curley, United States 
Department of Justice, delivering such copies personally 
to Mr. Curley. 

Sturgis Warner 

Subscribed and sworn to before me this 29th day of 
February, 1952. 


(Seal) 


Francis B. Hall 
Notary Public. 


269 


167 (Filed Mar. 17, 1952) 

UNITED STATES COURT OF APPEALS 
Fob the District op Columbia 

Tax Court Docket No. 570-R 
(Identical in No. 622-R) 

The Warner & Swasey Company, Petitioner , 


v. 

War Contracts Price Adjustment Board, et al., 

Respondents. 

Counter Designation of Record on Appeal 

To the Clerk of the Tax Court of the United States: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Appeals 
for the District of Columbia with reference to the petition 
for review of the order of the Tax Court entered January 
16, 1952, at Washington, D. C. heretofore filed by the peti¬ 
tioner in the above entitled cause the following: 

1. Motion to Place Case on Reserve Calendar. Filed 
August 8, 1949. Granted by the Tax Court August 
9, 1949. 

2. Motion for the Entry of an Order Determining 
Excessive Profits. Filed November 10, 1950. 

3. Transcript of the record of a hearing before the 
Tax Court on December 6,1950. 

4. Order of the Tax Court entered December 6,1950. 

Holmes Baldridge 
Assistant Attorney General 
Frederick N. Curley 
Attorney 

Attorneys for Respondents 
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223 (Filed Feb. 29, 1952) 

UNITED STATES COURT OF APPEALS 
Fob the District of Columbia 

Tax Court Docket No. 622-R 

The Warner & Swasey Company, Petitioner, 


v. 

Reconstruction Finance Corporation, Respondent. 

Affidavit of Service of Petitioner’s Designation of Record 
and Statement of Points on Appeal 

I, Sturgis Warner, an attorney for Petitioner for Review, 
in the above captioned case, being first duly sworn, do 
hereby depose and say that on the 28th day of February, 
1952, in the City of Washington, D. C., I served copies of 
the attached Petitioner’s Designation of Record and of 
the attached Petitioner’s Statement of Points, both on 
appeal, upon the respondent named in the petition to the 
Tax Court, Reconstruction Finance Corporation (desig¬ 
nated as the sole respondent herein by decision of the 
United States Court of Appeals for the District of Co¬ 
lumbia, on previous appeal in this case, Number 9734) by 
delivering true copies thereof at the office of its attorneys, 
Holmes Baldridge and Frederick N. Curley, United States 
Department of Justice, delivering such copies personally 
to Mr. Curley. 

Sturgis Warner 

Subscribed and sworn to before me this 29th day of 
February, 1952. 

Francis B. Halt. 

Notary Public. 

(Seal) 
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167 (Filed Mar. 17, 1952) 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 

Tax Court Docket No. 570-R 
(Identical in No. 622-R) 

The Warner & Swasey Company, Petitioner, 


v. 

War Contracts Price Adjustment Board, et al., 

Respondents . 

Counter Designation of Record on Appeal 

To the Clerk of the Tax Court of the United States: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Appeals 
for the District of Columbia with reference to the petition 
for review of the order of the Tax Court entered January 
16, 1952, at Washington, D. C. heretofore filed by the peti¬ 
tioner in the above entitled cause the following: 

1. Motion to Place Case on Reserve Calendar. Filed 
August 8, 1949. Granted by the Tax Court August 
9, 1949. 

2. Motion for the Entry of an Order Determining 
Excessive Profits. Filed November 10, 1950. 

3. Transcript of the record of a hearing before the 
Tax Court on December 6, 1950. 

4. Order of the Tax Court entered December 6,1950. 

Holmes Baldridge 
Assistant Attorney General 
Frederick N. Curley 
Attorney 

Attorneys for Respondents 






BRIEF FOR PETITIONER 


In the 

United States Court of Appeals 

DISTRICT OF COLUMBIA 


THE WARNER & SWASEY COMPANY, \ 

Petitioner, 1 

v ( No. 11,422. 

WAR CONTRACTS PRICE ADJUSTMENT ( 

BOARD, THE UNITED STATES, et al„ j 

Respondents. / 


THE WARNER & SWASEY COMPANY, \ 

Petitioner, I 

v No. 11,423. 

RECONSTRUCTION FINANCE CORPORA- ( 

TION, ) 

Respondent. / 


Petitions to Review Orders of the Tax Court of the 
United States in Renegotiation Proceedings— 
Consolidated for Hearing. 


'Jr,tied Sides Ccv 




uislrir.' 


fr, - 1 * 

Co L-n,o:a 


Luther Day, 
George H. Rudolph, 


1759 Union Commerce Building, 
Cleveland 14, Ohio, 

Sturgis Warner, 

1135 Tower Building, 

■ .i_t*> 

Washington, D. C., 

Attorneys for Petitioner. 


Jones, Day, Cockley & Reavis, 

1759 Union Commerce Building, 
Cleveland 14, Ohio, 

Of Counsel for Petitioner. 


THC CATES LEGAL PUBLISHING CO., CLEVELAND, OHIO-MAIN 1-3647 



QUESTIONS PRESENTED TO THE COURT 
FOR DECISION. 

These two cases were consolidated for the purpose of 
hearing by this Court June 5, 1952. They present for con¬ 
sideration the same two questions with respect to renego¬ 
tiation of the petitioner’s Defense Plant Corporation con¬ 
tracts and subcontracts for the years 1942 and 1943, re¬ 
spectively, as follows: 

(1) Did the Tax Court err in holding that the 
Renegotiation Act of 1942, as amended, applies to, 
and subjects to renegotiation, all of the petitioner’s 
Defense Plant Corporation contracts and subcontracts 
(with respect to profits received or accrued by peti¬ 
tioner therefrom during the years 1942 and 1943) 
which were made and fully performed by the peti¬ 
tioner before July 1,1943, and under which final pay¬ 
ment was made to the petitioner after April 27, 1942 
and before July 1, 1943, and, therefore, that the 
amount of petitioner’s excessive profits is $5,836,- 
450.87 for 1942 and $6,836,471.86 for 1943? 

(2) Did the Tax Court err in failing to decide 
and hold that the retroactive application of the Re¬ 
negotiation Act of 1942, as amended, to all of peti¬ 
tioner’s Defense Plant Corporation contracts and sub¬ 
contracts (with respect to profits received or accrued 
by petitioner therefrom during 1942 and 1943) which 
were made and fully performed by petitioner before 
July 1, 1943, and under which final payment was 
made to the petitioner after April 27,1942, and before 
July 1, 1943, is unconstitutional, in that said retro¬ 
active application deprives the petitioner of its prop¬ 
erty without just compensation and without due proc¬ 
ess of law in violation of the Fifth Amendment of the 




Constitution of the United States; and in holding that 
such retroactive application is not unconstitutional in 
spite of such Fifth Amendment; and, therefore, that 
the amount of petitioner’s excessive profits is $5,836,- 
450.87 for 1942 and $6,836,471.86 for 1943? 
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BRIEF FOR PETITIONER 
In the 

United States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 11,422. 

THE WARNER & SWASEY COMPANY, 
Petitioner, 


v. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, and 
MAURICE HIRSCH, EDWIN H. BARKEY, JOHN R. PAULL, 
H. G. MAULL, JR., GEORGE P. LUCE and NORMAN L. 
BURTON, Members Thereof, and the UNITED STATES, 

Respondents. 


No. 11,423. 

THE WARNER & SWASEY COMPANY, 
Petitioner, 

v. 

RECONSTRUCTION FINANCE CORPORATION, 

Respondent. 


Petitions to Review Orders of the Tax Court of the 
United States in Renegotiation Proceedings— 
Consolidated for Hearing. 


STATEMENT AS TO JURISDICTION. 

Both of these cases are here on petition to review 
orders of the Tax Court of the United States determining 
that petitioner had excessive profits for purpose of re- 


2 

negotiation under the Renegotiation Act of 1942, as 
amended. 1 

No. 11,422 relates to the petitioner’s fiscal year ended 
December 31, 1943. 2 On January 30, 1946, RFC Price 
Adjustment Board, an agency of Reconstruction Finance 
Corporation, made a unilateral determination and order 
that, of the profits realized by the petitioner during 1943 
under its Defense Plant Corporation contracts and sub¬ 
contracts, $6,500,000 represented excessive profits (Joint 
App., 41). On May 28, 1946 this became the determina¬ 
tion of War Contracts Price Adjustment Board (Joint 
App., 47). 

On August 14, 1946 petitioner filed its petition (Joint 
App., 9) in the Tax Court of the United States for re¬ 
lief from this determination and order, pursuant to sub¬ 
section (e) (1) of the Renegotiation Act of 1942, Title 50 
U. S. C., App., §1191 (e)(1). In its petition in the 
Tax Court petitioner alleged inter aha that the Renego¬ 
tiation Act, as construed by that Board to authorize re¬ 
negotiation of petitioner’s Defense Plant Corporation con¬ 
tracts which had been made, fully performed by the par¬ 
ties and completely paid for prior to July 1,1943, “the date 
of the amendment which first purported to make contracts 
with Defense Plant Corporation renegotiate,” and as ap¬ 
plied retrospectively to the petitioner by the Board, is un- 

1 Act of April 28, 1942, C. 247, Title IV, § 403, 56 Stat. 245, 
as amended by Act of Oct. 21, 1942, C. 619, Title VIII, § 801 (a-c), 
56 Stat. 982; Act of July 1, 1943, C. 185, § 1, 57 Stat. 348; Act of 
July 14, 1943, C. 239, §§ 1-4, 57 Stat. 564; Act of Feb. 25, 1944, C. 
63, Title VII, § 701 (b), 58 Stat. 78. (50 U. S. C., App. § 1191.) 

2 No. 11,422, while relating to the petitioner’s fiscal year next 
following that involved in No. 11,423 in which petitioner’s fiscal 
year ended December 31, 1942, was docketed first in the Tax 
Court because the unilateral determination and order of the RFC 
Price Adjustment Board in No. 11,422 was issued first, resulting 
in perfection of an appeal by the petitioner for the year 1943 
prior to its perfection of an appeal for 1942. 
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constitutional in that it deprives petitioner of its property 
without due process of law and without just compensation 
in violation of the Fifth Amendment of the Constitution 
(Joint App., 13). Petitioner also alleged that the Board 
erred in treating as subject to renegotiation amounts re¬ 
ceived by the petitioner pursuant to sales under Defense 
Plant Corporation contracts which were thus made, fully 
performed and completely paid for prior to July 1, 1943 
(Joint App., 14). 

On January 16, 1952 the Tax Court entered its deci¬ 
sion that the amount of petitioner’s excessive profits for 
1943 is $6,836,471.86 (Joint App., 248). On February 
15, 1952 petitioner filed its petition for review of this deci¬ 
sion (Joint App., 249), urging that the Tax Court had 
erred in interpreting the Renegotiation Act, as amended, 
as authorizing retroactive renegotiation with respect to 
completed Defense Plant Corporation contracts and sub¬ 
contracts, and in holding that as so interpreted, the Re¬ 
negotiation Act is not unconstitutional (Joint App., 253). 
The jurisdiction of this Court is conferred by §§ 1141 and 
1142 of the Internal Revenue Code, and particularly 
I. R. C. § 1141 (b) (1), because no return of tax is in¬ 
volved in the case. 

No. 11,423 relates to the petitioner’s fiscal year ended 
December 31,1942. On August 26,1946 RFC Price Adjust¬ 
ment Board made and entered a unilateral determina¬ 
tion and order that, of the profits realized by the petitioner 
during 1942 under its Defense Plant Corporation contracts 
and subcontracts, $5,497,833 represented excessive profit 
(Joint App., 69). On November 21, 1946 petitioner 
filed its petition in the Tax Court (Joint App., 49) for 
relief from this determination and order pursuant to sub¬ 
section (e) (2) of the Renegotiation Act of 1942, Title 50 
U. S. C. App. § 1191 (e)(2). Its petition contained inter 
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alia allegations raising the same points that the RFC 
Price Adjustment Board erred in applying the Renegotia¬ 
tion Act retroactively to Defense Plant Corporation con¬ 
tracts completed prior to July 1, 1943, and that the Act 
so applied was unconstitutional (Joint App., 52) as those 
which had been raised in the petition relating to the year 
1943. 

On January 16,1952 the Tax Court entered its decision 
that the amount of petitioner’s excessive profits for 1942 
is $5,836,450.87 (Joint App., 249). On February 15, 
1952 petitioner filed its petition for review of this decision 
urging the same errors by the Tax Court with respect to 
1942 as those presented in its petition for review in No. 
11,422 for the year 1943 (Joint App., 254). This Court’s 
jurisdiction in this case is conferred by §§ 1141 and 1142 
of the Internal Revenue Code. 

STATEMENT OF CASE. 

These two cases involve the same fundamental ques¬ 
tions of law, namely, (1) whether the Renegotiation Act of 
1942, as amended, is to be interpreted as applying to 
Defense Plant Corporation contracts and subcontracts 
which were completed and completely paid for prior to 
July 1, 1943, the effective date of the first amendment to 
the Renegotiation Act which specifically provided that 
Defense Plant Corporation contracts and subcontracts 
should be renegotiated; and (2) whether, interpreted as 
applying retroactively, the Renegotiation Act is constitu¬ 
tional. The only difference between the two cases is that 
No. 11,422 raises these points with respect to the petition¬ 
er’s fiscal year ended December 31, 1943, while No. 11,423 
raises the same points with respect to its fiscal year ended 
December 31, 1942. 
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Each case was tried on stipulations of fact. In addi¬ 
tion, in No. 11,423, petitioner was permitted to introduce 
in evidence over respondent’s objection certain corre¬ 
spondence between petitioner’s officers and representa¬ 
tives of the RFC Price Adjustment Board constituting pe¬ 
titioner’s Exhibits 5 to 12, inclusive (Joint App., 224-228). 

In No. 11,422 it is stipulated in the stipulation of the 
parties filed July 28, 1949 (Joint App., 91) that the 
petitioner is an Ohio corporation located at Cleveland, 
Ohio, and engaged in the manufacture of machine tools 
known as turret lathes and parts and equipment therefor; 
that during the fiscal year ended December 31, 1943 it 
made sales under contracts with several Departments 
named in the Renegotiation Act as amended, and under 
subcontracts under contracts with several of such Depart¬ 
ments; that on January 30, 1946 the RFC Price Adjust¬ 
ment Board entered its determination of excessive profits 
as stated supra, and that among such contracts and sub¬ 
contracts under which petitioner was found to have real¬ 
ized excessive profits were those with Defense Plant Cor¬ 
poration and subcontracts thereunder and with other 
former subsidiaries of Reconstruction Finance Corpora¬ 
tion named in the Renegotiation Act as amended, col¬ 
lectively called in the stipulation “Defense Plant Corpo¬ 
ration contracts and subcontracts.” It is stipulated fur¬ 
ther, in substance, in paragraph 5 of the stipulation 
(Joint App., 92) that (a) if the Renegotiation Act is 
applicable to, and constitutionally subjects to renegotia¬ 
tion, such contracts and subcontracts, then, of the profits 
realized by the petitioner under Defense Plant Corpora¬ 
tion contracts and subcontracts during the fiscal year, 
that portion which must be eliminated as excessive under 
the Renegotiation Act amounts to $6,836,471.86, and (b) 
if the Renegotiation Act is not applicable to or cannot 
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constitutionally subject to renegotiation, such contracts 
or subcontracts, then, of the profits received by the pe¬ 
titioner during the fiscal year under Defense Plant Corpo¬ 
ration contracts and subcontracts, that portion which must 
be eliminated as excessive under the Renegotiation Act 
amounts to $4,201,008.82 a (Joint App., 93). Certain 
other matters, unimportant here, were contained in the 
stipulation. 

Thereafter a Supplemental Stipulation was filed on 
June 28, 1951, the date on which the case was heard and 
submitted to the Tax Court (Joint App., 126). In this 
stipulation it was agreed, inter aha, that all sales made 
by the petitioner during this fiscal year pursuant to De¬ 
fense Plant Corporation contracts and subcontracts were 
made either to contractors operating under plancor leases 
with Defense Plant Corporation or to subcontractors under 
contractors operating thereunder; that Exhibits 2 and 3 
attached to this stipulation were typical take-out letters 
and a typical plancor lease, respectively; and that all of 
the contractors under whom petitioner was either directly 
or indirectly a subcontractor with respect to its Defense 
Plant Corporation sales operated under plancors originated 
by such take-out letters and that similar take-out letters 
relating to each of the plancors under which petitioner 
made sales as a subcontractor to Defense Plant Corpora¬ 
tion during the fiscal year were received by Defense Plant 
Corporation from either the War Department, Navy De¬ 
partment or Maritime Commission. 


3 This amount is based upon those Defense Plant Corporation 
contracts and subcontracts which were not finally completed and 
hilly paid before July 1, 1943. 
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In No. 11,423 the stipulation filed July 28,1949 (Joint 
App., 95) contained substantially the same provisions with 
the exception that the figures were different. 

It was agreed in paragraph 6 of the stipulation (Joint 
App., 96), which corresponds in form and substance to 
paragraph 5 of the stipulation in No. 11,422, supra, that 
(a) if the Renegotiation Act is applicable to, and constitu¬ 
tionally subjects to renegotiation, such contracts and sub¬ 
contracts, then, of the profits realized by the petitioner 
under Defense Plant Corporation contracts and subcon¬ 
tracts during the fiscal year, that portion which must be 
eliminated as excessive under the Renegotiation Act 
amounts to $5,836,450.87, and (b) if the Renegotiation 
Act is not applicable to or cannot constitutionally subject 
to renegotiation, such contracts or subcontracts, then, of 
the profits received by the petitioner during the fiscal year 
under Defense Plant Corporation contracts and subcon¬ 
tracts, that portion which must be eliminated as excessive 
under the Renegotiation Act amounts to $76,697.35 4 
(Joint App., 97). 

As in No. 11,422, petitioner introduced other evidence 
through a Supplemental Stipulation in this case filed at 
the hearing on June 28, 1951 (Joint App., 161). In para¬ 
graphs 3 to 6 thereof, inclusive, and Exhibits 2, 3 and 4 
attached thereto, the information as to Defense Plant Cor¬ 
poration and the plancors and take-out letters pursuant 
to which it operated, is identical with that found in para¬ 
graphs 2 to 5, inclusive, and Exhibits 2 and 3 attached 
thereto, of the Supplemental Stipulation in No. 11,422 dis¬ 
cussed supra. 

There is also contained in the Supplemental Stipula¬ 
tion in this case an agreement that testimony taken in the 

4 This amount is based upon those Defense Plant Corporation 
contracts and subcontracts which were not finally completed and 
fully paid before July 1, 1943. 
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case of National Electrical Welding Machines Company v. 
Secretary of War, Tax Court Docket No. 10-R, is con¬ 
tained in Exhibit 1, attached to the supplemental stipula¬ 
tion and that, except in so far as they testified as to facts 
peculiar to the National Electrical Welding Machines Com¬ 
pany, the witnesses whose testimony is* contained in Ex¬ 
hibit 1 would testify in the present case as they did in the 
National Electrical Welding Machines Company case, the 
same objections made by counsel in that case with regard 
to the testimony in Exhibit 1 being reserved to counsel 
for the petitioner in the case at bar and petitioner object¬ 
ing to the materiality and admissibility of facts and ex¬ 
hibits (Joint App., 166). The testimony principally 
contained in Exhibit 1 of the Supplemental Stipulation in 
this case is (1) that of John W. Goodloe, General Coun¬ 
sel for the Reconstruction Finance Corporation in 1943, 
and Senator Elbert Thomas, Chairman of the War Depart¬ 
ment Subcommittee of the Senate Appropriations Com¬ 
mittee at that time with respect to their discussions as to 
the Goodloe letter of June 24, 1943 to Senator Thomas 
(which is Exhibit H to Exhibit 1 of the Supplemental 
Stipulation in the case at bar) enclosing a draft of the pro¬ 
posed amendment of July 1, 1943, which provided for 
renegotiation of Defense Plant Corporation contracts and 
subcontracts, and (2) Senator Thomas’ testimony as to 
the proceedings taken before his subcommittee. This evi¬ 
dence, of course, was introduced by the respondent as 
bearing on the interpretation of the July 1, 1943 amend¬ 
ment, and petitioner submits that it is inadmissible on 
the ground that it does not have the force and effect as 
bearing on the intent of Congress as a whole which a 
congressional committee report might have. 3 Exhibit 1 

5 While Senator Thomas testified that he read Mr. Goodloe’s 
letter to the Conference Committee (Joint App., 176-179) there 

(Continued on following page) 




9 


also contains, by incorporation in the record in the Na¬ 
tional Electrical Welding Machines Company case of part 
of the record in the Stein case, testimony of General Hirsch 
at the time he was Chairman of the War Department Price 
Adjustment Board purportedly bearing upon the question 
of whether the administrative agencies considered Defense 
Plant Corporation contracts and subcontracts to be re- 
negotiable prior to the time of the July 1,1943 amendment. 

On June 28, 1951 both cases came on for hearing and 
were consolidated for hearing by order of the Tax Court. 
At that time, in No. 11,423, petitioner’s Exhibits 5 to 12, 
inclusive (numbered from 5 on, because Exhibits Nos. 1 
to 4 were already attached to the supplemental exhibit) 


(Continued from preceding page) 

is no evidence that the Conference Committee was influenced by 
the statements contained in the letter in adopting the form which 
became the law, or that the Conference Committee communicated 
Mr. Goodloe’s interpretation contained in the letter to the Con¬ 
gress as a whole, or that Congress as a whole considered it. Lack 
of any mention of the Goodloe letter in the Conference Commit¬ 
tee report, discussed infra, shows that Congress did not consider 
it. It is for these reasons that such evidence is not admissible as 
bearing on the congressional intent. Thus in Browne v. Turner, 
174 Mass. 150, 54 N. E. 510 (1899), the question arose as to how 
far a tunnel was intended to be extended by a law passed by the 
State Legislature. In that case the court said, (p. 513): 

“We do not think the fact that a copy of the report made 
by the Boston transit commission to the city council of Bos¬ 
ton, containing an estimate of $2,406,000 as the cost of a 
tunnel from Maverick square, East Boston, to a point on 
Hanover street, along the route marked as “Route 1” on 
Exhibit 2, was mailed to members of the legislature soon after 
their election, can affect the construction to be given to the 
language under discussion. The report was not made to the 
legislature, was doubtless only one of many documents and 
papers sent to the different legislatures while in office, and 
we cannot assume that any member read it, or that, if he did, 
he paid any particular attention to Carson’s estimate, which 
was contained in a few lines, or that if he did pay any such 
attention, he was at all influenced by the estimate in voting 
upon the bill. Nor would the statement of any member that 
he was so influenced be admissible, nor even what he sup¬ 
posed the bill meant.” (Italics the court’s.) 
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were introduced and admitted in evidence over the objec¬ 
tion of the respondent. 

As previously seen, on January 16, 1952, the Tax 
Court entered its memorandum opinion holding, in sub¬ 
stance, (1) that the July 1, 1943 amendment of the Rene¬ 
gotiation Act of 1942 is to be retroactively applied so as 
to subject to renegotiation Defense Plant Corporation con¬ 
tracts and subcontracts which were fully performed and 
paid for before July 1,1943; and (2) that, as so construed, 
the statute is constitutionally applicable (Joint App., 
244); and entered in each case its order determining that 
the amount of petitioner’s excessive profits were those 
specifically stipulated in each case to be the amount 
thereof, if it should be determined that the Renegotiation 
Act was constitutionally applicable. 

STATUTES INVOLVED. 

The pertinent parts of the statutes involved will be 
found in Appendix A, infra. 

STATEMENT OF POINTS. 

(1) The Tax Court erred in holding that the Rene¬ 
gotiation Act of 1942, as amended, applies to, and subjects 
to renegotiation, all of the petitioner’s Defense Plant Cor¬ 
poration contracts and subcontracts (with respect to profits 
received or accrued by petitioner therefrom during the 
years 1942 and 1943) which were made and fully per¬ 
formed by the petitioner before July 1, 1943, and under 
which final payment was made to the petitioner after April 
27, 1942 and before July 1, 1943, and, therefore, that the 
amount of petitioner’s excessive profits is $5,836,450.87 
for 1942 and $6,836,471.86 for 1943. 

(2) The Tax Court erred in failing to decide and hold 
that the retroactive application of the Renegotiation Act, 
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as amended, to all of petitioner’s Defense Plant Corpora¬ 
tion contracts and subcontracts (with respect to profits re¬ 
ceived or accrued by petitioner therefrom during the years 
1942 and 1943) which were made and fully performed by 
petitioner before July 1, 1943, and under which final pay¬ 
ment was made to the petitioner after April 27, 1942, and 
before July 1, 1943, is unconstitutional, in that said re¬ 
troactive application deprives the petitioner of its prop¬ 
erty without just compensation and without due process 
of law in violation of the Fifth Amendment of the Con¬ 
stitution of the United States; and in holding that such 
retroactive application is not unconstitutional in spite of 
such Fifth Amendment; and, therefore, that the amount 
of petitioner’s excessive profits is $5,836,450.57 for 1942 
and $6,836,471.86 for 1943. 

SUMMARY OF ARGUMENT. 

As originally passed, effective April 28, 1942, the Re¬ 
negotiation Act conferred power to renegotiate contracts 
upon certain “Departments” which did not include Defense 
Plant Corporation. Not until more than a year thereafter 
did Congress by passage on July 1, 1943, of the Military 
Appropriation Act of 1944 amend the Renegotiation Act 
specifically to provide that the term “Department” should 
include Defense Plant Corporation and that the term 
“Secretary,” as applied to it, should mean its “Board of 
Directors.” 

Subsection (k) of the July 1, 1943 amendment, 
which provided that the Renegotiation Act (which was sec¬ 
tion 403 of the Sixth Supplemental National Defense Ap¬ 
propriation Act of 1942) should be amended by adding at 
the end thereof subsection (k) providing that “all of the 
provisions of this section shall be construed to apply to 
Defense Plant Corporation * * considered with sub- 
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section (c) of section 403, which provided that it should 
be applicable to all contracts and subcontracts “hereafter 
made and to all contracts and subcontracts heretofore 
made, * * * unless (i) final payment pursuant to such 
contract or subcontract was made prior to April 28, 1942 
* * *” d oes n ot indicate clearly any congressional pur¬ 
pose to make the Renegotiation Act (§ 403) retroactive. 
If that had been the intention, subsection (k) of the July 
1, 1943 amendment would have provided only that “all of 
the provisions of this section shall apply to Defense Plant 
Corporation” instead of “all of the provisions of this 
section shall he construed to apply to Defense Plant Cor¬ 
poration * * The words actually used in subsection 
(k) are equivalent in meaning to a provision that “all of 
the provisions of this section shall be read , where appli¬ 
cable (i.e., construed), to apply to Defense Plant Corpora¬ 
tion * * The purpose of subsection (k) was merely 
to make applicable to Defense Plant Corporation contracts 
and subcontracts the procedures of renegotiation which 
had not been previously applicable thereto, and it was the 
intention of Congress to provide latitude for the “Depart¬ 
ments” and “Secretaries” in determining to which such 
contracts and subcontracts the amendment should be ap¬ 
plied in “construing” subsection (k) to determine the ex¬ 
tent of its application to Defense Plant Corporation and the 
other corporations referred to therein. 

Under well settled principles of law a statute should 
not be given retroactive effect unless the legislative intent 
to give it such an intent is expressed in clear, strong and 
imperative language. And a statute should not be given a 
construction which may cause it to be unconstitutional. 

Therefore, in construing the application of subsec¬ 
tion (k) to Defense Plant Corporation, an interpretation 



13 


which would result in retroactive seizure of payments 
which had become indistinguishable parts of the prop¬ 
erty of petitioner resulting from transactions closed prior 
to the effective date of the July 1, 1943 amendment must 
be avoided. The legislative history of the July 1, 1943 
amendment shows, that in fact, the Congress never con¬ 
sidered creating such a situation, and only intended to 
make the Military Appropriation Act of 1944, of which this 
amendment to the Renegotiation Act was a part, retroac¬ 
tive to July 1, 1943, in accordance with the usual practice 
followed in passing appropriation bills after protracted 
consideration. 

If the July 1, 1943 amendment of the Renegotiation 
Act is held to be retroactive in its operation to authorize 
renegotiation of Defense Plant Corporation contracts and 
subcontracts fully paid for prior to its effective date, it is 
unconstitutional in that it violates the Fifth Amendment 
to the Constitution of the United States by depriving peti¬ 
tioner of its property without compensation and without 
due process of law. This question has never been ex¬ 
pressly decided by the Supreme Court. The careful limi¬ 
tation of the decision in Lichter v. United States, 334 U. 
S. 742, to the constitutionality of such legislation in so far 
as it affects contracts which have not been completed, is 
significant in this respect. 

Petitioner realizes that this Court has held substan¬ 
tially against its contentions in Blanchard Machine Com¬ 
pany v. RFC Price Adjustment Board, 85 App. D. C. 361, 
177 F. (2d) 727, and Eastern Machinery Co. v. Under¬ 
secretary of War, 86 App. D. C. 331, 182 F. (2d) 99, 
but respectfully urges the Court to reconsider its conclu¬ 
sions in those cases in view of the arguments here pre¬ 
sented. 
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ARGUMENT. 


I. THE JULY 1, 1943 AMENDMENT TO THE RENEGOTIA¬ 
TION ACT IS NOT RETROACTIVE. 

As originally passed, effective April 28, 1942, the Re¬ 
negotiation Act conferred power to renegotiate contracts 
only on certain “Departments” which did not include De¬ 
fense Plant Corporation. At that time Defense Plant Cor¬ 
poration had been in existence for nearly two years. Sub¬ 
sequently, on October 21, 1942, this power was extended 
to include the Treasury Department by an amendment to 
the Act (c. 619, Title VIII, Sec. 801a, 56 Stat. 982). It was 
not until more than a year after the enactment of the Re¬ 
negotiation Act that Congress, by passage effective July 
1, 1943 of the Military Appropriation Act of 1944 (Public 
Law 108, 78th Cong. 1st Sess.), amended the Renegotia¬ 
tion Act to make subject to renegotiation contracts and sub¬ 
contracts with Defense Plant Corporation. Section 1 of the 
Military Appropriation Act, containing the July 1, 1943 
amendment, included more than twenty-two printed pages 
dealing largely with specific appropriations. Its relevant 
portions are: 

“* * * the following sums are appropriated * * * for 
the Military Establishment for the fiscal year ended 
June 30, 1943 * * *. 

“Expediting production of equipment and supplies for 
national defense * * * $657,011,000: Provided, that 
expenditures from any appropriation under this head¬ 
ing may be made without securing the specific ap¬ 
proval of the projects by the President: Provided fur¬ 
ther, That clauses (1) and (2) of subsection (A) of 
section 403 of the Sixth Supplemental National De¬ 
fense Appropriation Act, 1942, as amended, are 
amended to read as follows: 

“ ‘Sec. 403 (a) For the purposes of this section— 

“1. The term ‘Department,’ means the War De¬ 
partment, the Navy Department, the Treasury Depart- 
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ment, the Maritime Commission, Defense Plant Cor¬ 
poration, Metals Reserve Company, Defense Supplies 
Corporation, and Rubber Reserve Company, respec¬ 
tively. 

“2. In the case of the Maritime Commission, the 
term ‘Secretary’ means the Chairman of such Com¬ 
mission, and in the case of Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, the term ‘Secre¬ 
tary’ means the board of directors of the appropriate 
corporation.’ 

“Provided further, That Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 
1942, as amended, is further amended by adding at 
the end thereof the following subsection: 

“ ‘ (k) All the provisions of this section shall be 
construed to apply to Defense Plant Corporation, Met¬ 
als Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company.’ ” 

Section 22 of the Act also provided: 

“The appropriations and authority with respect 
to appropriations contained herein shall be available 
from and including July 1, 1943, for the purposes re¬ 
spectively provided in such appropriations and au¬ 
thority. * * *” 

It is well established that statutes will not be given 
retroactive effect unless the legislative intent to give them 
such effect is expressed in clear, strong and imperative 
language. Claridge Apartments Co. v. Commissioner, 323 
U. S. 141,164 (1944); United States v. Magnolia Petroleum 
Co., 276 U. S. 160, 162 (1928); Hassett v. Welch, 303 
U. S. 303, 314 (1938); Brewster v. Gage, 280 U. S. 327, 
337 (1930); United States v. St. Louis, San Francisco & 
Texas Ry. Co., 270 U. S. 1 (1926). Since the petitioner’s 
Defense Plant Corporation contracts and subcontracts in¬ 
volved in the case at bar were closed transactions (because 
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they had been fully performed and final payment had been 
made to the petitioner thereon), prior to July 1, 1943, the 
date upon which the Renegotiation Act was first amended 
to cover Defense Plant Corporation contracts and sub¬ 
contracts, the following statement of the Supreme Court 
in Claridge Apartments Co. v. Commissioner, 323 U. S. 141, 
supra, is particularly applicable. The Court said (p. 164): 

“* * * Retroactivity, even where permissible, is not 
favored, except upon the clearest mandate. It is the 
normal and usual function of legislation to discrimi¬ 
nate between closed transactions and future ones or 
others pending but not completed.’ 3 6 

While the court in Blanchard Machine Co. v. R. F. C. 
Price Adjustment Board, 85 App. D. C. 361, 177 Fed. 
(2d) 277, supra, held that the intention of Congress to 
give the July 1, 1943 amendment retroactive operation 
was so clear from the language thereof that there was no 
necessity for resort to its legislative history (p. 729), we 
submit that this is not the case. 

The court held that this intent was clearly deducible 
by reading subsection (k) of the July 1, 1943 amendment, 
quoted supra, with Section 403 (c) of the 1942 Renegotia¬ 
tion Act of April 28, 1942, as amended October 21, 1942, 
which provided, in substance, that subsection (c) should 
be applicable to all contracts and subcontracts “hereafter 
made and to all contracts and subcontracts heretofore 
made, * * * unless (i) final payment pursuant to such con¬ 
tract or subcontract was made prior to April 28, 1942 
* * * » 

The petitioner contends that the words “shall be con¬ 
strued to apply” in subsection (k) of the July 1, 1943 
amendment are equivalent in effect to “shall be read, where 
applicable (i.e. construed), to apply.” Otherwise, if Con- 


0 Emphasis supplied throughout is ours. 
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gress had intended the July 1, 1943 amendment to be re¬ 
troactive, subsection (k) need only have said “shall apply.” 
Previous to the July 1,1943 amendment, the Renegotiation 
Act had provided in full the procedure to be followed in 
renegotiating all contracts affected by the act. The July 
1, 1943 amendment set forth no such procedure. Subsec¬ 
tion (k) was obviously necessary to make applicable all 
of the provisions relating to the renegotiation process set 
forth in the original act to those contracts and subcon¬ 
tracts with Defense Plant Corporation to which they 
could properly be made applicable, i.e. those which had 
not been fully paid for on the date of enactment of the 
amendment. That was the purpose of subsection (k). It 
does not, and should not, follow from this that subsection 
(k) made the Renegotiation Act applicable to all con¬ 
tracts or subcontracts with Defense Plant Corporation 
which had not been completed and paid for prior to the 
original date of the act, April 28, 1942, but, rather, that 
subsection (k) made the provisions of the Renegotiation 
Act applicable to contracts with Defense Plant Corpora¬ 
tion, provided final payment thereon had not been made 
prior to the date of the enactment of the amendment. 7 


7 As to No. 11,422, involving the year 1943, it should be 
pointed out that an additional statute is involved, i.e., the Revenue 
Act of 1943, § 701, which amended § 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act of 1942 to provide, 
§ 403 (c) (6), that “This subsection shall be applicable to all con¬ 
tracts and subcontracts, to the extent of amounts received or ac¬ 
crued thereunder in any fiscal year ending after June 30, 1943, 
whether such contracts or subcontracts were made on, prior to, 
or after the date of the enactment of the Revenue Act of 1943 
* ♦ * *> 

Obviously, this amendment merely spoke as of the date of 
its enactment, on February 25, 1944, and therefore referred only 
to contracts and subcontracts which were in existence on that 
date, although they had been made prior thereto. It permitted 
renegotiation of such contracts and subcontracts with respect to 
amounts received or accrued in fiscal years ending after June 30 , 

(Continued on following page) 
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Since the language of the July 1, 1943 amendment 
does not constitute “a clear mandate,” Claridge Apart¬ 
ments Co . v. Commissioner, supra, resort may properly 
be made to the legislative history of the amendment to de¬ 
termine the intent of Congress. Not only is there no “clear 
mandate” in the July 1, 1943, amendment for its retro¬ 
active operation—on the contrary, its legislative history is 
completely devoid of any evidence of intent to give it re¬ 
troactive effect on contracts completed and paid for prior 
to its enactment. 

Hearings on the Military Appropriation Act of 1944, 
in which this amendment was included, began on May 
26, 1943, before the War Department subcommittee of the 
House Committee on Appropriations, appropriations of 
approximately $59,000,000 being requested. While wit¬ 
nesses were questioned concerning renegotiation of con¬ 
tracts within their jurisdictions (Hearings 483-518, 519- 
589), the bill (H. R. 2996) was reported to the House with¬ 
out any renegotiation provision, and the Committee Re¬ 
port contained only a brief general report on renegotia¬ 
tion (Report No. 566, 89 Cong. Rec. 6185). The bill was 
amended from the floor of the House to amend the Rene¬ 
gotiation Act to make Defense Plant Corporation a “De¬ 
partment” (89 Cong. Rec. 6176), and was referred by 
the Senate to a subcommittee of the Committee on Ap¬ 
propriations which held hearings on June 23, 24, and 25, 
1943, at which there was no discussion whatsoever of 
renegotiation of Defense Plant Corporation contracts. The 

(Continued jrom preceding page) 

1943. However, it did not apply to subject matter not in existence 
at the time of its enactment, i.e., petitioner’s Defense Plant con¬ 
tracts and subcontracts which had been completed and paid for 
prior to July 1, 1943, and which, therefore, were non-existent 
“closed transactions” ( Claridge Apartments Co. v. Commissioner, 
332 U. S. 141, supra ), at the time of this enactment in February, 

1944. 
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Senate Committee on Appropriations recommended that 
this amendment by the House be stricken (Report No. 357, 
89 Cong. Rec. 6458), which was done (89 Cong. Rec. 
6668). On June 29, 1943, the Senate passed the bill, con¬ 
ferees from both Houses were appointed and, as the new 
fiscal year was about to begin, the Conference Report was 
submitted to both Houses on June 30, 1943 without delay 
(H. R. 617, 89 Cong. Rec. 6829; ibid. 6868). The bill, as 
agreed upon in conference, contained the renegotiation 
amendment finally enacted. 

Nothing was said in either House about giving retro¬ 
active effect to the amendment to the Renegotiation Act. 
Instead, Senator Thomas, in charge of the bill in the Sen¬ 
ate, when the Senate was considering H. R. 2996 on June 
29, 1943, stated that, since the next day would be the last 
day of the fiscal year and the bill might not be finally acted 
upon prior to the end of the fiscal year, he was offering an 
amendment to make it retroactive to July 1, 1943, “and 
take care of the time intervening between July 1 and the 
date of its final approval,” which was “the same provision 
which such bills ordinarily carry to provide for the time 
intervening between the beginning of the new fiscal year 
and the date when the bill is finally approved” (89 
Cong. Rec. 6829). This amendment was enacted as Sec¬ 
tion 22 of the Military Appropriation Act of 1944 previously 
set forth. In referring to this provision, the Report of the 
House Managers stated (89 Cong. Rec. 6967): 

“Makes the provisions and appropriations in the 

bill effective from and including July 1, 1943, as pro¬ 
posed by the Senate.” 

Thus, there was no discussion or report at any time in 
either House which raised the question of whether the 
amendment to the Renegotiation Act should be retro¬ 
active past July 1, 1943. On the contrary, the only dis- 
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cussion of the possible retroactive operation of the entire 
Military Appropriations Act indicated that it should be 
retroactive only to July 1,1943, and it was represented to 
the members of the House in the Report of the House 
Managers that all of the provisions and appropriations 
therein would be made effective from and including July 
1, 1943 by Section 22, which was the only section thereof 
specifying the effective date of the act. 

Finally, since the retroactive application of the July 
1, 1943 amendment to the petitioner’s contracts and sub¬ 
contracts with Defense Plant Corporation which had al¬ 
ready been completed and paid for prior to that date, 
would be unconstitutional, as argued infra, that construc¬ 
tion of the Act should be adopted which will avoid a grave 
constitutional question by construing the July 1, 1943 
amendment to be prospective and not retroactive in its ap¬ 
plication. United States v. Delaware & Hudson Co., 213 
U. S. 366, 407 (1909); Crowell v. Benson, 285 U. S. 22, 62 
(1932); Cf. Chicago v. Fieldcrest Dairies, Inc., 316 U. S. 
168, 173 (1942). 

H. IF THE JULY 1, 1943 AMENDMENT TO THE RENEGO¬ 
TIATION ACT WERE RETROACTIVE, IT WOULD BE 
UNCONSTITUTIONAL. 

The retroactive application of the July 1,1943 amend¬ 
ment of the Act to the petitioner’s contracts and subcon¬ 
tracts of Defense Plant Corporation which were completed 
and paid for prior to July 1, 1943, would be unconstitu¬ 
tional in that it would violate the Fifth Amendment to the 
Constitution of the United States by depriving petitioner 
of its property without compensation and without due 
process of law. 

The only case in which the United States Supreme 
Court has written an opinion upon the constitutionality of 
the Renegotiation Act is Lichter v. United States, 334 U. S. 
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742, supra. In that case the Court carefully confined its 
decision on constitutionality to the prospective operation of 
the Act, saying (p. 789) that “* * * if uncompleted to the 
extent that the final payment has not yet been made, the 
recovery of excessive profits derived from (a war con¬ 
tract) may be authorized as has been done here.” 

In the case at bar, petitioner’s contracts and subcon¬ 
tracts with Defense Plant Corporation were not executory, 
but had been fully performed and paid for prior to the en¬ 
actment of the July 1, 1943 amendment, and these pay¬ 
ments had become petitioner’s property, the contracts 
themselves had ceased to exist, and the proceeds which the 
petitioner had collected were by then completely severed 
from the past contracts and had bcome part of the peti¬ 
tioner’s general property. 

Congress cannot constitutionally deprive a citizen of 
the “fruits actually reduced to possession of contracts law¬ 
fully made,” Sinking-Fund Cases, 99 U. S. 700, 720; Ocha 
v. Hernandez y Morales, 230 U. S. 139, 153-154; Ettor v. 
Tacoma, 228 U. S. 148; Lynch v. United States, 292 U. S. 
571, 576, 579, 580. 

On this point Blanchard Machine Co. v. R. F. C. 
Price Adjustment Board, 85 App. D. C. 361, 177 Fed. 
(2d) 727 and Eastern Machinery Co. v. Undersecre¬ 
tary of War, 86 App. D. C. 331, 182 Fed. (2d) 99, 
supra, follow Howell Motors Co. v. United States, 172 Fed. 
(2d) 953 (6th Cir., 1949), in which the court relied prin¬ 
cipally upon a case in which payments had not been com¬ 
pleted, and other cases involving tax legislation. Retro¬ 
active federal income tax legislation has been limited in its 
effect to receipt of income in the same year in which the 
taxing statute was enacted, Cooper v. United States, 280 
U. S. 409. In such cases the taxpayer is forewarned that 
the rate of tax already in effect may be increased, Milliken 
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v. United States, 283 U. S. 15. But a tax on transfers made 
prior to the date of the taxing statute itself has been held 
unconstitutional as repugnant to the due process clause 
of the Fifth Amendment, Nichols v. Coolidge, 274 U. S. 531 
(1927) (estate tax); Blodgett v. Holden, 275 U. S. 142 
(1927) (gift tax); Untermyer v. Anderson, 276 U. S. 440 
(1928) (gift tax); Levy v. Wardell, 258 U. S. 542 (1922) 
(stock transfer tax). 

Obviously, the petitioner was not forewarned of the 
attempted recapture of the payments which it had received 
under the contracts here involved. Moreover, the Renego¬ 
tiation Act was not enacted by Congress in the exercise of 
its taxing power, Joint Statement Issued by the War, Navy 
and Treasury Departments and the Maritime Commission 
on March 31, 1943. 

Thus, assuming for the sake of the argument that Con¬ 
gress in the exercise of its war powers may provide for the 
renegotiation of contracts, nevertheless, it cannot take 
property which has been reduced to possession without 
just compensation and without due process of law, which 
is the case if the July 1, 1943 amendment applies to peti¬ 
tioner’s contracts and subcontracts fully completed and 
paid for prior to its enactment. 

CONCLUSION. 

For the reasons stated petitioner submits that the 
decision of the Tax Court in Nos. 11,422 and 11,433 are 
erroneous, and should be modified or reversed as prayed in 
the petitions for review herein. 

i 

Respectfully submitted, 

Luther Day, 

George H. Rudolph, 

Sturgis Warner, 

Attorneys for Petitioner 
on Review. 





APPENDIX A. 

STATUTES INVOLVED. 

Original Renegotiation Act of 1942, § 403, Sixth Sup¬ 
plemental National Defense Appropriation Act of 1942, P. 
L. 528, 77 Cong. 2d Sess. Tit. IV, 56 Stat. 226, 245: . 

“ ‘Sec. 403 (a) For the purposes of this section, 
the term “Department” means the War Department, 
the Navy Department, and the Maritime Commission, 
respectively; in the case of the Maritime Commission, 
the term “Secretary” means the Chairman of such 
Commission; and the terms “renegotiate” and “rene¬ 
gotiation” include the refixing by the Secretary of the 
Department of the contract price. For the purposes 
of subsections (d) and (e) of this section, the term 
“contract” includes a subcontract and the term “con¬ 
tractor” includes a subcontractor. * * *’ ” 

“ (d) The Secretary of each Department is author¬ 
ized and directed, whenever in his opinion excessive 
profits have been realized, or are likely to be realized, 
from any contract with such Department or from any 
subcontract thereunder, (1) to require the contractor 
or subcontractor to renegotiate the contract price, (2) 
to withhold from the contractor or subcontractor any 
amount of the contract price which is found as a re¬ 
sult of such renegotiation to represent excessive 
profits, and (3) in case any amount of the contract 
price found as a result of such renegotiation to repre¬ 
sent excessive profits shall have been paid to the con¬ 
tractor or subcontractor to recover such amount from 
such contractor or subcontractor. Such contractor 
or subcontractor shall be deemed to be indebted to the 
United States for any amount which such Secretary 
is authorized to recover from such contractor or sub¬ 
contractor under this subsection, and such Secretary 
may bring actions in the appropriate courts of the 
United States to recover such amount on behalf of the 
United States. All amounts recovered under this sub- 
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section shall be covered into the Treasury as miscel¬ 
laneous receipts. This subsection shall be applicable 
to all contracts and subcontracts hereafter made and 
to all contracts and subcontracts heretofore made, 
whether or not such contracts or subcontracts contain 
a renegotiation or recapture clause provided that final 
payment pursuant to such contract or subcontract has 
not been made prior to the date of enactment of this 
act.” 

“(f) The authority and discretion herein con¬ 
ferred upon the Secretary of each Department, in ac¬ 
cordance with regulations prescribed by the President 
for the protection of the interests of the Government, 
may be delegated, in whole or in part, by him to such 
individuals or agencies in such Department as he 
may designate, and he may authorize such individuals 
or agencies to make further delegations of such au¬ 
thority and discretion.” 

“(h) This section shall remain in force during the 
continuance of the present war and for three years 
after the termination of the war, but no court pro¬ 
ceedings brought under this section shall abate by 
reason of the termination of the provisions of this 
section.” 

§406: 

“Sec. 406. This Act may be cited as the ‘Sixth 
Supplemental National Defense Appropriation Act, 
1942.’ Approved, April 28, 1942.” 

Pertinent Amendments to Renegotiation Act con¬ 
tained in Revenue Act of 1942, Tit. Vm, § 801, P. L. 753, 
77 Cong., 2d Sess. C. 619, 56 Stat. 798, 982, October 21, 
1942: 

§801 (a): 

“(a) Subsections (a), (b), and (c) of section 
403 of the Sixth Supplemental National Defense Ap¬ 
propriation Act (Public 528, 77th Cong., 2d Sess.), are 
amended to read as follows: 
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“Sec. 403. (a) For the purposes of this section— 

“(1) The term ‘Department’ means the War De¬ 
partment, the Navy Department, the Treasury De¬ 
partment, and the Maritime Commission, respectively. 

* * *” 

Pertinent Amendment to Renegotiation Act contained 
in the Military Appropriation Act, 1944, P. L. 108, 57 Stat. 
347, July 1, 1943: 

“Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, That the following sums are appropriated, 
out of any money in the Treasury not otherwise ap¬ 
propriated, for the Military Establishment for the 
fiscal year ending June 30, 1944, and for other pur¬ 
poses, namely: * * * 

“Expediting production of equipment and supplies 
for national defense: To enable the Secretary of War, 
without reference to sections 3709 and 1136, as 
amended, Revised Statutes, to expedite the produc¬ 
tion of equipment and supplies for the Army for 
emergency national-defense purposes, including all of 
the objects and purposes specified under each of the 
appropriations available to the War Department dur¬ 
ing the fiscal year 1944, for procurement or produc¬ 
tion of equipment or supplies, for erection of struc¬ 
tures, or for acquisition of land; the furnishing of 
Government-owned facilities at privately owned 
plants; the procurement and training of civilian per¬ 
sonnel in connection with the production of equip¬ 
ment and material and the use and operation thereof; 
and for any other purposes which in the discretion of 
the Secretary of War are desirable in expediting pro¬ 
duction for military purposes, $657,011,000: Pro¬ 
vided, That expenditures from any appropriation un¬ 
der this heading may be made without securing the 
specific approval of the projects by the President: 
Provided further, That clauses (1) and (2) of sub- 
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section (a) of section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as 
amended, are amended to read as follows: 

“ ‘Sec. 403. (a) For the purposes of this section— 

“1. The term ‘Department’ means the War De¬ 
partment, the Maritime Commission, Defense Plant 
Corporation, Metals Reserve Company, Defense 
Supplies Corporation, and Rubber Reserve Com¬ 
pany, respectively. 

“2. In the case of the Maritime Commission, 
the term ‘Secretary’ means the Chairman of such 
Commission, and in the case of Defense Plant Cor¬ 
poration, Metals Reserve Company, Defense Sup¬ 
plies Corporation, and Rubber Reserve Company, 
the term ‘Secretary’ means the board of directors 
of the appropriate corporation.” 

11 Provided further, That section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 
1942, as amended, is further amended by adding at 
the end thereof the following subsection: 

“ ‘ (k) All the provisions of this section shall be 
construed to apply to Defense Plant Corporation, 
Metal Reserve Company, Defense Supplies Cor¬ 
poration, and Rubber Reserve Company.’ ” 

(p. 370): 

“Sec. 22. The appropriations and authority with 
respect to appropriations contained herein shall be 
available from and including July 1,1943, for the pur¬ 
poses respectively provided in such appropriations 
and authority. All obligations incurred during the 
period between June 30, 1943, and the date of enact¬ 
ment of this Act in anticipation of such appropriations 
and authority are hereby ratified and confirmed if in 
accordance with the terms thereof. 

“Sec. 23. This Act may be cited as the ‘Military 
Appropriation Act, 1944.’ ” 
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Pertinent Amendments by Revenue Act of 1943, P. 
L. 255, Tit. VII, Sec. 701; 78th Cong. 2d Sess. C. 63, 58 Stat. 

21, February 25, 1944: 

“Title VII— Renegotiation of War Contracts. 

“Sec. 701. Renegotiation of War Contracts. 
* * * 

“(b) Renegotiation of War Contracts.—Section 
403, as amended, of the Sixth Supplemental National 
Defense Appropriation Act, 1942, is amended to read 
as follows: 

“Sec. 403. (a) * * * (p. 82) 

“(c) (1). Whenever, in the opinion of the Board, 
the amounts received or accrued under contracts with 
the Departments and subcontracts may reflect exces¬ 
sive profits, the Board shall give to the contractor or 
subcontractor, as the case may be, reasonable notice 
of the time and place of a conference to be held with 
respect thereto. The mailing of such notice by regis¬ 
tered mail to the contractor or subcontractor shall 
constitute the commencement of the renegotiation 
proceeding. * * * If the Board does not make an 
agreement with respect to the elimination of exces¬ 
sive profits received or accrued, it shall issue and 
enter an order determining the amount, if any, of such 
excessive profits, and forthwith give notice thereof, 
by registered mail to the contractor or subcontractor. 
In the absence of the filing of a petition with The Tax 
Court of the United States under the provisions of 
and within the time limit prescribed in subsection (e) 
(1), such order shall be final and conclusive and shall 
not be subject to review or redetermination by any 
court or other agency. * * *” 

(p. 85): 

“(6) This subsection shall be applicable to all 
contracts and subcontracts, to the extent of amounts 
received or accrued thereunder in any fiscal year 





28 


ending after June 30, 1943, whether such contracts 
or subcontracts were made on, prior to, or after the 
date of the enactment of the Revenue Act of 1943, and 
whether or not such contracts or subcontracts contain 
the provisions required under subsection (b), unless 
(A) the contract or subcontract provides otherwise 
pursuant to subsection (i), or is exempted under sub¬ 
section (i), or (B) the aggregate of the amounts re¬ 
ceived or accrued in such fiscal year by the contractor 
or subcontractor and all persons under the control of 
or controlling or under common control with the con¬ 
tractor or subcontractor, under contracts with the De¬ 
partments and subcontracts (including those de¬ 
scribed in clause (A), but excluding subcontracts de¬ 
scribed in subsection (a)(5)(B)) do not exceed 
$500,000 and under subcontracts described in sub¬ 
section (a) (5) (B) do not exceed $25,000 for such 
fiscal year. If such fiscal year is a fractional part of 
twelve months, the $500,000 amount and the $25,000 
amount shall be reduced to the same fractional part 
thereof for the purposes of this paragraph. 

“(d) (1) There is hereby created a War Contracts 
Price Adjustment Board (in this section called the 
‘Board’), which shall consist of six members. One of 
the members shall be an officer or employee of the 
Department of War and shall be appointed by the 
Secretary of War, one shall be an officer or employee 
of the Department of the Navy and shall be appointed 
by the Secretary of the Navy, one shall be an officer or 
employee of the Department of the Treasury and shall 
be appointed by the Secretary of the Treasury, one 
shall be an officer or employee of the United States 
Maritime Commission or the War Shipping Adminis¬ 
tration and shall be appointed jointly by the Chairman 
of the United States Maritime Commission and the 
Administrator of the War Shipping Administration, 
one shall be an officer or employee of the Reconstruc¬ 
tion Finance Corporation and shall be appointed by 
the Chairman of the board of directors of the Recon- 


29 


struction Finance Corporation, and one shall be an 
officer or employee of the War Production Board and 
shall be appointed by the Chairman of the War Pro¬ 
duction Board. * * *” 

(p. 86): 

“ (4) The Board may delegate in whole or in part 
any power, function, or duty to the Secretary of a De¬ 
partment, and any power, function, or duty so dele¬ 
gated may be delegated in whole or in part by the 
Secretary to such officers or agencies of the United 
States as he may designate, and he may authorize 
successive redelegations of such powers, functions, 
and duties. 

“(5) The chairman of the Board may from time 
to time divide the Board into divisions of one or more 
members, assign the members of the Board thereto, 
and in case of a division of more than one member, 
designate the chief thereof. The Board may also, by 
regulations or otherwise, determine the character of 
cases to be conducted initially by the Board through 
an officer or officers of, or utilized by, the Board, the 
character of cases to be conducted initially by the 
various officers and agencies authorized to exercise 
powers of the Board pursuant to paragraph (4), the 
character of cases to be conducted initially by the 
various divisions of the Board, and the character of 
cases to be conducted initially by the Board itself. The 
Board may review any determination by any such of¬ 
ficer, agency, or division on its own motion, or in its 
discretion at the request of any contractor or subcon¬ 
tractor aggrieved thereby. Unless the Board upon its 
own motion initiates a view of such determination 
within 60 days from the date of such determination, or 
at the request of the contractor or subcontractor made 
within 60 days from the date of such determination 
initiates a review of such determination within 60 days 
from the date of such request, such determination 
shall be deemed the determination of the Board. Upon 
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any review by the Board the Board may determine as 
the amount of excessive profits an amount either less 
than, equal to, or greater than that determined by the 
officer, agency or division whose action is so re¬ 
viewed. 

“(e) (1) Any contractor or subcontractor ag¬ 
grieved by an order of the Board determining the 
amount of excessive profits received or accrued by 
such contractor or subcontractor may, within ninety 
days (not counting Sunday or a legal holiday in the 
District of Columbia as the last day) after the mailing 
of the notice of such order under subsection (c) (1), 
file a petition with The Tax Court of the United States 
for a redetermination thereof. Upon such filing such 
court shall have exclusive jurisdiction, by order, to 
finally determine the amount, if any, of such excessive 
profits received or accrued by the contractor or sub¬ 
contractor, and such determination shall not be re¬ 
viewed or redetermined by any court or agency. The 
court may determine as the amount of excessive prof¬ 
its an amount either less than, equal to, or greater 
than that determined by the Board. A proceeding 
before the Tax Court to finally determine the amount, 
if any, of excessive profits shall not be treated as a 
proceeding to review the determination of the Board, 
but shall be treated as a proceeding de novo. * * *” 

(p. 87): 

“(e) (2) Any contractor or subcontractor (ex¬ 
cluding a subcontractor described in subsection (a) 
(5) (B)) aggrieved by a determination of the Secre¬ 
tary made prior to the date of the enactment of the 
Revenue Act of 1943, with respect to a fiscal year 
ending before July 1, 1943, as to the existence of ex¬ 
cessive profits, which is not embodied in an agreement 
with the contractor or subcontractor, may, within 
ninety days (not counting Sunday or a legal holiday 
in the District of Columbia as the last day) after the 
date of the enactment of the Revenue Act of 1943, file 
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a petition with The Tax Court of the United States for 
a redetermination thereof, and any such contractor or 
subcontractor aggrieved by a determination of the 
Secretary made on or after the date of the enactment 
of the Revenue Act of 1943, with respect to any such 
fiscal year, as to the existence of excessive profits, 
which is not embodied in an agreement with the con¬ 
tractor or subcontractor, may, within ninety days 
(not counting Sunday or a legal holiday in the District 
of Columbia as the last day) after the date of such de¬ 
termination, file a petition with The Tax Court of the 
United States for a redetermination thereof. Upon 
such filing such court shall have the same jurisdiction, 
powers, and duties, and the proceeding shall be sub¬ 
ject to the same provisions, as in the case of a petition 
filed with the court under paragraph (1), except that 
the amendments made to this section by the Revenue 
Act of 1943 which are not made applicable as of April 
28, 1942, or to fiscal years ending before July 1, 1943, 
shall not apply.” 
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RESPONDENTS’ STATEMENT OF QUESTIONS PRESENTED 


1. Did the July 1, 1943 amendment to the Renegotiation 
Act (Military Appropriation Act, 1944, 57 Stat. 347; U. S. 
Code Ann., Title 50, App. Sec. 1191), which authorized the 
renegotiation of contracts and subcontracts with the De¬ 
fense Plant Corporation and which provided that “all the 
provisions” of the existing renegotiation legislation should 
be applicable, subject to renegotiation Defense Plant Corpo¬ 
ration contracts and subcontracts which were completed and 
paid for prior to July 1, 1943 but after April 2S, 1942, the 
date of the first Renegotiation Act? 

2. Is the July 1,1943 amendment to the Renegotiation Act 
as so applied constitutional? 
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The Warner & Swasey Company, petitioner, 
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PETITIONS TO REVIEW DECISIONS OF THE TAX COURT 
OF THE UNITED STATES 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

These are petitions to review two decisions of the Tax 
Court of the United States (both dated January 16, 1952) 
based upon one Memorandum Opinion of the Tax Court of 
the United States entered January 16, 1952. Each case in- 


( 1 ) 
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volves a determination under the Renegotiation Act (Act of 
April 28, 1942, c. 247, Title IV, 56 Stat. 245, as amended; 
U. S. Code Ann., Title 50, App., Sec. 1191) of an amount of 
excessive profits realized by petitioner for the periods in¬ 
volved. The present petitions for review were filed in this 
Court on February 15, 1952 (JA 249, 254), purportedly un¬ 
der Sections 1141 and 1142 of the Internal Revenue Code 
(JA 252, 257). Upon application of the petitioner, the 
cases were consolidated for appendix, briefs and arguments. 

A. The facts and the proceedings below 

Petitioner is a corporation organized under the laws of 
the State of Ohio (JA 91-95) and during the period involved 
was engaged in the manufacture and sale of machine tools 
(JA 91-95). 

Both cases (Docket Xos. 11,422 and 11,423) were consoli¬ 
dated for hearing before the Tax Court on June 28, 1951. 
Petitioner offered and there was received into evidence over 
respondent’s objection Exhibits 5-12, inclusive. These ex¬ 
hibits are not essential nor employed by the petitioner in 
support of its argument to this Court. 

Docket No. 11,423, relates to statutory renegotiation of 
petitioner’s war contracts and subcontracts for the fiscal 
year ended December 31, 1942. On July 7, 1943, petitioner 
and a duly authorized agent of the War Department, the 
Navy Department, the Treasury Department and the Mari¬ 
time Commission executed a written renegotiation agree¬ 
ment. By this agreement petitioner agreed to the amount 
of excessive profits it had realized during its fiscal year 
ended December 31, 1942, from contracts and subcontracts 
with the War Department, the Navy Department, the Treas¬ 
ury Department and the Maritime Commission. Peti¬ 
tioner’s contracts and subcontracts with the Defense Plant 
Corporation were specifically not included in this agreement 
(JA 103). Thereafter, the Reconstruction Finance Corpo¬ 
ration Price Adjustment Board unilaterally determined that 
petitioner during its fiscal year ended December 31, 1942 
had realized excessive profits in the amount of $5,497,833 
from its contracts and subcontracts with the Defense Plant 
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Corporation and other former subsidiaries of the Recon¬ 
struction Finance Corporation (JA 69). The petitioner 
subsequently filed a petition in the Tax Court of the United 
States seeking a redetermination of this determination. 

On July 28, 1949, a stipulation was filed with the Tax 
Court of the United States. It was agreed in paragraph 6 
of this stipulation that: 

“(a) If the Renegotiation Act, either as originally 
enacted on April 28, 1942, or as subsequently amended, 
is applicable to, and constitutionally subjects to rene¬ 
gotiation, all of Petitioner’s Defense Plant Corporation 
contracts and subcontracts . . . which were made 
and fully performed by Petitioner before July 1, 1943, 
and under which final payment was made to Petitioner 
after April 27,1942, and before July 1,1943, then of the 
profits realized by Petitioner . . . that portion which 
must be eliminated as excessive under the Renegotiation 
Act, as amended, amounts to $5,836,450.87 . . . 

“(b) If the Renegotiation Act, either as originally 
enacted on April 28, 1942, or as subsequently amended, 
is not applicable to, or cannot constitutionally subject to 
renegotiation, any of Petitioner’s Defense Plant Corpo¬ 
ration contracts or subcontracts . . . which were 
made and fully performed by petitioner before July 1, 
1943, and under which final payment was made to 
Petitioner after April 27, 1942, and before July 1, 
1943, then of the profits realized by Petitioner during 
the fiscal year under Defense Plant Corporation con¬ 
tracts and subcontracts, that portion which must be 
eliminated as excessive under the Renegotiation Act 
amounts to $76,697.35 . . .” (JA 97). 

The parties further stipulated that they would join in a 
motion to place the proceeding on the Tax Court’s reserve 
calendar “. . . until the appeal in the case of The 

Blanchard Machine Company v. Reconstruction Finance 
Corporation Price Adjustment Board now pending as No. 
9925 in the United States Court of Appeals for the District 
of Columbia shall have been disposed of by that Court and, 
in the event that review of that Court’s judgment is sought, 
until the proceedings for review of such judgment shall have 
been disposed of finally by the United States Supreme 
Court.” (JA 98). 
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In the Blanchard case 1 this Court affirmed the decision of 
the Tax Court and the Supreme Court denied certiorari. 
Following this denial of certiorari, on respondent’s motion, 
this proceeding was removed from the Tax Court’s reserve 
calendar. At the hearing on June 28, 1951, a supplemental 
stipulation was filed. (JA 161) By this stipulation it was 
agreed that all sales made by petitioner during the fiscal 
year involved, pursuant to Defense Plant Corporation con¬ 
tracts and subcontracts, were made either to contractors 
operating under Plancor leases with the Defense Plant 
Corporation or subcontractors operating thereunder. (JA 
165). The evidence presented to the Tax Court by this 
supplemental stipulation relating to Plancors and to the 
Defense Plant Corporation (namely, paragraphs 1-6, inclu¬ 
sive) was the same as the evidence presented to the Tax 
Court in the Blanchard case. 

The other case, Docket No. 11,422, relates to statutory 
renegotiation of petitioner’s war contracts and subcontracts 
for the fiscal year ended December 31, 1943. In this pro¬ 
ceeding, on May 28, 1946, the War Contracts Price Adjust¬ 
ment Board determined that petitioner had realized exces¬ 
sive profits during its 1943 fiscal year in an amount of 
$6,500,000. In reaching this determination that Board in¬ 
cluded as subject to renegotiation, petitioner’s contracts and 
subcontracts with all of the Departments as named in Sec¬ 
tion 403(a)(1) of the Sixth Supplemental National Defense 
Appropriation Act, as amended by the Revenue Act of 1943 
(58 Stat. 21), enacted February 25,1944. The Departments 
so named included the War Department, Navy Department, 
Treasury Department, Maritime Commission, War Shipping 
Administration, Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation and Rubber Re¬ 
serve Company. Petitioner sought review in the Tax Court. 

The parties entered into a stipulation which was filed with 
the Tax Court on July 2S, 1949 (JA 91). In substance this 
stipulation was similar to the stipulation filed the same date 
relating to Docket No. 11,423. It provided, however, that: 


1 85 App. D.C. 361, 177 F. 2d 727, certiorari denied, 339 U.S. 912. 
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“(a) If the Renegotiation Act, either as originally 
enacted on April 28, 1942, or as subsequently amended, 
including the amendment of February 25, 1944, is ap¬ 
plicable to, and constitutionally subjects to renegotia¬ 
tion, all of Petitioner’s Defense Plant Corporation con¬ 
tracts and subcontracts . . - which were made and 
fully performed by Petitioner before July 1, 1943, and 
under which final payment was made to Petitioner after 
April 27, 1942, and before July 1, 1943, then of the 
profits realized by Petitioner . . . that portion which 
must be eliminated as excessive under the Renegotiation 
Act, as amended, amounts to $6,836,471.86 . . . 

“(b) If the Renegotiation Act, either as originally 
enacted on April 28, 1942, or as subsequently amended 
including the amendment of February 25, 1944, is not 
applicable to, or cannot constitutionally subject to 
renegotiation, any of Petitioner’s Defense Plant Corpo¬ 
ration contracts or subcontracts . . . which were 

made and fully performed by Petitioner before July 1, 
1943, and under which final payment was made to Peti¬ 
tioner after April 27,1942, and before July 1,1943, then 
of the profits realized by Petitioner during the fiscal 
year under contracts and subcontracts which are sub¬ 
ject to renegotiation, that portion which must be elimi¬ 
nated as excessive under the Renegotiation Act, as 
amended, amounts to $4,201,008.82 . . .” (JA 92, 93). 

This sum of $4,201,008.82 is based upon those Defense 
Plant Corporation contracts and subcontracts which were 
not fully completed and paid for before July 1, 1943 AND 
all of petitioner’s contracts and subcontracts with the War 
Department, Navy Department, Treasury Department, 
Maritime Commission and War Shipping Administration. 2 

The parties also agreed, as in Docket No. 11,423, that this 
case should be placed on the reserve calendar of the Tax 
Court until the appeal in the Blanchard case was finally 
disposed of. 

On January 16, 1952, the Tax Court entered its Memo¬ 
randum Opinion holding that: 

2 A Supplemental Stipulation was also filed with the Tax Court. 
In so far as it is pertinent, this stipulation conforms and is similar 
to the stipulation filed on the same date relating to petitioner’s 1942 
fiscal year (described above). 
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“Meanwhile the Court of Appeals for the District of 
Columbia had decided Blanchard Mach. Co. v. Recon¬ 
struction Finance Corp. y 177 F. 2d 727, affirming this 
Court, and holding the Renegotiation Act of 1942, as 
amended, applicable to Defense Plant Corporation con¬ 
tracts fully performed prior to July 1,1943. Certiorari 
was denied by the United States Supreme Court March 
13, 1950 (339 U.S. 912). See also Lichter v. United 
States, 334 U. S. 742; Lincoln Electric Co. v. Forrestal, 
334 U. S. 841; Ring Construction Corp. v. Secretary of 
War, 339 U. S. 943; Eastern Machinery Co. v. Under¬ 
secretary of War, 182 F. 2d 99. 

“On authority of the cited cases we held that the 
Renegotiation Act of 1942, as amended July 1, 1943, 
applies to and subjects to renegotiation Defense Plant 
Corporation contracts and subcontracts fully performed 
prior to July 1, 1943, and that as so construed the act 
is not unconstitutional. In accordance with the stipula¬ 
tions we, therefore, find that petitioner’s excessive 
profits were $5,$36,■450.87 in 1942 and $6,836,471.S6 in 
1943.” (JA 247-248) 

STATUTES INVOLVED 

The pertinent provisions of the original Renegotiation 
Act (sec. 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942, 56 Stat. 226, 245) and of its vari¬ 
ous amendments (Section 801 of the Revenue Act of 1942, 
56 Stat. 79S, 982; Sec. 1 of the Military Appropriation Act, 
1944, Act of July 1, 1943, 57 Stat. 347; the Act of July 14, 
1943, 57 Stat. 564; Titles VII and VIII of the Revenue Act 
of 1943, Act of February 25,1944, 58 Stat. 21, 78, 50 U. S. C. 
App. 1191 et seq.) are set out in Appendix A attached to 
petitioner’s brief and in the Appendix attached hereto, 
infra, p. 13. 

SUMMARY OF ARGUMENT 

The record and questions presented herein coincide with 
the record and questions reviewed by this Court in Blan¬ 
chard Machine Company v. Reconstruction Finance Corpo¬ 
ration Price Adjustment Board, 85 App. D. C. 361, 177 
F. 2d 727, cert. den. 339 U. S. 912; see also Eastern Ma¬ 
chinery Company v. Undersecretary of War, 86 App. D. C. 
331, 1S2 F. 2d 99. This Court has on at least two occasions 
rejected the very arguments advanced by petitioner. See 
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also Howell Electric Motors Co. v. United States, 172 F. 2d 
953, (CA 6), wherein that Court reached the same conclu¬ 
sion. 

Thus, this Court, the Supreme Court and all courts which 
have reviewed the issues presented herein have determined 
that July 1, 1943 amendment to the Renegotiation Act is 
applicable to and constitutionally subjects to renegotiation 
contracts and subcontracts with the Defense Plant Corpora¬ 
tion which were completed and paid for between April 2S, 
1942 and July 1, 1943. 

The Supreme Court in the Lichter v. United States, 334 
U. S. 742, said that the Renegotiation Act, including the 
February 1944 amendment, did not deprive “a subcon¬ 
tractor of his property without due process of law in viola¬ 
tion of the Fifth Amendment.” (at p. 78S). The 1943 Re¬ 
negotiation Act (February 1944 amendment) (58 Stat. 21) 
in determining those contracts and subcontracts which 
would be subject to renegotiation made no distinction be¬ 
tween contracts and subcontracts with the War Depart¬ 
ment, Navy Department, Defense Plant Corporation, etc. 

In both the Blanchard and the Eastern Machinery cases, 
supra, the Government has fully briefed the issues pre¬ 
sented here and this Court has fully supported those argu¬ 
ments as presented to it in those briefs. To repeat such 
arguments herein would be an unnecessary burden on this 
Court since no new issue or evidence has been offered by 
petitioner. 

ARGUMENT 

In Blanchard Machine Company v. Reconstruction Fi¬ 
nance Corporation Price Adjustment Board, supra, and 
Eastern Machinery Company v. Undersecretary of War, 
supra, this Court rejected the very contentions here ad¬ 
vanced by petitioner. This Court has thus twice ruled that 
the July 1, 1943 amendment (57 Stat. 374) to the Renegoti¬ 
ation Act subjected to renegotiation Defense Plant Corpo¬ 
ration contracts and subcontracts completed and fully paid 
for before July 1, 1943, but after April 28, 1942, and that 
as so applied the amendment is constitutional. Petitioner 
concedes that its present position is contrary to the holdings 
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the basis upon which the determination in Docket Xo. 11,422 
was made. There cannot, therefore, be any question as to 
the application of the Renegotiation Act to petitioner’s 1943 
Defense Plant Corporation contracts and subcontracts. 
In any event, the 1943 Act explicitly applied to DPC con¬ 
tracts and subcontracts from its original enactment. The 
constitutionality of the 1943 Renegotiation Act (58 Stat. 21) 
has been upheld, Poicnall v. United States, 334 IT. S. 742. 

The finality and application of this Court’s decisions to 
the issues presented herein is succinctly set forth by this 
Court in its opinion in the Eastern Machinery Company 
case, supra, wherein this Court said: 

“Petitioner contends before us as follows: (1) The 
July 1, 1943 amendment, supra, is not retroactive; (2) 
if it is retroactive it is unconstitutional; (3) it has been 
denied the ‘just compensation’ assured by the Fifth 
Amendment; (4) the Tax Court determination was 
arbitrary because of the smallness of profits remaining, 
and (5) the Renegotiation Act is unconstitutional. The 
questions presented have been fully answered in recent 
decisions of this court and of the Supreme Court obviat¬ 
ing the need for extended discussion. 

“(1), (2) and (5). We held in Blanchard Machine 
Co. v. R.F.C. Price Adjustment Board, 1949, 85 U. S. 
App. D.C. 361,177 F. 2d 727, certiorari denied 70 S. Ct. 
571, that the July 1, 1943 amendment applied retro¬ 
actively to contracts upon wdiich final payment was not 
made until after April 28, 1942, but upon which final 
payment was made before July 1,1943. In that case we 
held also that such retroactive application of the amend¬ 
ment did not violate the Constitution 177 F. 2d at 729. 
The Renegotiation Acts have been held constitutional 
bv the Supreme Court in Lichter v. United States, 1947, 
334 IT. S. 742, 68 S. Ct. 1294, 92 L. Ed. 16, 94. See also, 
Howell Electric Motors Co. v. United States, 6 Cir., 
1949, 172 F. 2d 953. 

“(3) Eastern’s contention that the renegotiation of 
its contracts was a taking of its property for a public 
use without the just compensation required by the Fifth 
Amendment is also governed by the Lichter case. The 
argument in effect is that just compensation means the 
market price, United States v. Neiv River Collieries, 
1922, 262 U. S. 341, 43 S. Ct. 565, 67 L. Ed. 10, 14, that 
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the market price in this case is the O.P.A. ceiling price, 
United States v. Commodities Trading Corp., 70 S. Ct. 
547, and that since all of the sales were made at or 
below the O.P.A. ceiling price, to renegotiate the con¬ 
tract price downward is to deprive petitioner of the 
market price to which it is entitled under the Fifth 
Amendment. Were the requirement of repayment of 
excessive profits a taking by eminent domain there 
would be much merit in the argument, particularly in 
view of the Commodities Trading Corp. case, supra. 
But the capturing by the Government of excessive 
profits under the renegotiation statutes is not a taking 
of private property for public use. The fundamental 
character of renegotiation has been set forth in the 
following passage from the Lichter case: 

‘The recovery by the Government of excessive 
profits received or receivable upon war contracts is in 
the nature of the regulation of maximum prices under 
war contracts or the collection of excess profits taxes, 
rather than the requisitioning or condemnation of 
private property for public use. One of the primary 
purposes of the renegotiation plan for redetermining 
the allowable profit on contracts for the production 
of war goods by private persons was the avoidance 
of requisitioning or condemnation proceedings lead¬ 
ing to governmental ownership and operation of the 
plants producing war materials. * # * The <»ol- 

lection of renegotiated excessive profits on a war 
subcontract also is not in the nature of a penalty and 
is not a deprivation of a subcontractor of his prop¬ 
erty without due process of law in violation of the 
Fifth Amendment.’ ” (334 U. S. at 787) 

Since this Court has on two occasions carefully reviewed 
and rejected the contentions advanced by petitioner, the 
instant appeals, we respectfully suggest, border on the 
frivolous. It would seem unnecessary to repeat fully the 
arguments presented to the Court on the subject, however, 
there is submitted with this brief, copies of the Govern¬ 
ment’s brief previously submitted to this Court in the 
Blanchard case, and the Court is respectfully referred 
to the Government’s brief in the Eastern Machinery case 
(extra copies of which are not now available in our file). 

It is submitted that this Court and the Supreme Court 
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have fully considered and denied petitioner’s contentions 
and the Tax Court’s decision, which is based on the deci¬ 
sions of this Court and the Supreme Court should, there¬ 
fore, be affirmed. 

CONCLUSION 

For the reasons set forth above, we respectfully submit 
that the Tax Court’s decision should be affirmed. 

Holmes Baldridge, 

Assistant Attorney General; 

Frederick N. Curley, 
Attorney, Department of Justice, 

Attorneys for Respondent . 

Of Counsel: 

Edward H. Hickey, 

Attorney, 

Department of Justice 

August, 1952. 
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APPENDIX 

Additional portions of statutes involved. 

Pertinent amendments by Revenue Act of 1943 P. L. 235, 
Title VII, See. 701; 58 Stat. 21 (February 25, 1944): 

“Sec. 403(a). For the purposes of this section— 

(1) The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, the War Shipping Admin¬ 
istration, Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation, and Rubber 
Reserve Company, respectively.” 
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